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Telegraph Cases and Thomas A. 
Edison 


BY EVERETT P. WHEELER 
Of the New York Bar 


HE Atlantic and Pa- 
cific Telegraph Com- 
pany was organized in 
1867 by John G. Vose 


and his associates, and 
when he and I be- 
came partners, in 
1870, the company 
was beginning that 
career of active com- 
petition with the 
Western Union which ended in their 
consolidation in 1881. 

In 1870 the Western Union controlled 
the telegraph cables between America 
and Europe. As the business of the A. 
and P. (as it was familiarly called) in- 
creased, there were more and more tele- 
grams which it transmitted to New 
York, and there delivered to the Western 
Union for transmission to Europe. Some 
of the managers of the latter company 
determined to break up this part of its 
tival’s business. Accordingly the West- 
em Union gave notice that it would not 
transmit any telegrams by cable received 
from any other company, unless either 
the original signature of the sender were 
on the message delivered to it, or else a 
power of attorney from him were pro- 
duced and exhibited. The first require- 


ment was impracticable in the case of 
telegrams transmitted from a distance; 
the second was too onerous to admit of 
any profit to the A. and P., and indeed 
was as impracticable, in most cases, as 
the first. 

So we began a suit to compel the 
Western Union to receive and transmit 
by cable any messages delivered by us, 
without imposing any conditions except 
those imposed upon the general public. 
It was on a hot summer afternoon in 
vacation that I went into the Judges’ 
room of the Court of Common Pleas, 
and asked Judge Van Brunt (afterwards 
Presiding Judge of the New York Su- 
preme Court, Appellate Division) to 
sign a mandatory injunction requiring 
the Western Union to refrain from im- 
posing any condition upon the plaintiff 
which it did not impose upon others. 
He was hard at work in his shirt sleeves. 
He heard my statement, and said in his 
curt way, “Where is your statute?” I 
showed it to him, he signed the order, 
and a sheaf of cablegrams went forward 
as soon as it was served. The order was 
affirmed on appeal} and we won our 
first innings. 


14 Daly, 527. 
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The next contest was more arduous. 
It related to the ownership of Thomas 
A. Edison’s inventions which were 
known as the Quadruplex, because they 
made practicable the transmission of 
four messages at once (two in the same 
and two in the opposite direction) over 
one wire. It will be seen that this would 
almost quadruple the effectiveness of 
any group of wires to which it might be 
applied, and would give to the company 
owning the system a great advantage 
over its competitor, and accordingly a 
keen rivalry arose for the possession of 
this coveted prize. 

Up to that time, Mr. Edison was an 
obscure young man. He began his work 
in a telegraph office at an early age, soon 
became an expert operator, and, feeling 
within himself the spark of genius, set 
to work to study the mystery of electric- 
ity. He had what Mr. Dickerson called 
“a kaleidoscopic mind,” and began to in- 
vent improvements in electric apparatus. 
He set up a laboratory at Menlo Park, 
New Jersey, made most of his machin- 
ery himself, and was on the threshold of 
that marvelous career that has given him 
fame and fortune. 

In 1870 he had met two men, George 
Harrington and Josiah C. Reiff, who 
had been engaged in the development 
of what was known as automatic teleg- 
raphy. They had machinery that would 
punch the telegraphic symbols on a strip 
or roll of paper, put this on a cylinder, 
and transmit the message with far great- 
er rapidity than was possible in the 
manipulation by hand of the usual tele- 
graphic Morse key. But the delays con- 
nected with the preparation of the 
message for transmission diminished the 
effective speed, and the Automatic Tele- 
graph Company had a frail existence. 

Harrington and Reiff were impressed 
with Edison’s inventive genius, and made 
a contract with him, according to the 
terms of which they were to furnish him 
with money for experiments, and were 
to become the owners, on certain terms, 
of any inventions he might make, “which 
were applicable to automatic teleg- 
raphy.” The money was furnished, and 
Edison continued his experiments. Mean- 
while he was busy in the endeavor to 
bring himself and his work to the atten- 
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tion of the telegraph companies. He 
had interviews with George B. Prescott, 
the electrician in chief of the Western 
Union. For more than a year he came 
and went in the antechamber of the 
Western Union,—more or less neglected 
or ignored, as Columbus was at the 
Court of Ferdinand and Isabella. 
Meanwhile new blood had been in- 
fused into the A. and P. Mr. Jay Gould, 
through his ownership in the Union Pa- 
cific Railroad Company, was attracted to 
and bought a large interest in the A. and 
P. stock, and Thomas T. Eckert became 
its President. He had been at the head 
of our military telegraph during the 
Civil War, and was a man of bounilless 
energy and unusual -executive ability, 
He also made the acquaintance of Edi- 
son, and then, all at once, it came to the 
knowledge of both Eckert and Prescott 
that Edison had achieved a group of in- 
struments by which the transmission of 
four messages at once over the same 
wire would be commercially practicable, 
Electricians said that the new inven- 
tion was applicable to automatic teleg- 
raphy, and was therefore within. the 
terms of the contract with Harrington 
and Reiff. Mr. Gould bought this con- 
tract. It was claimed that Edison had 
agreed orally for a valuable consider- 
ation to assign these particular inven- 
tions to a representative of the A. and P. 
On the other hand, Mr. Prescott ob- 
tained from Mr. Edison an assignment 
in writing of his applications for patents 
covering the inventions in question. 
However, no patents had been issued to 
anyone at this stage; therefore the Fed- 
eral courts could not take jurisdiction of 
the conflicting claims. The suit, if any, 
must be brought in a state court. 
was a misfortune, for the questions in- 
volved were really questions of patent 
law and electrical science, with which the 
judges in the Federal courts were more 
familiar than those in the state courts. 
Here let me describe the nature of Mr. 
Edison’s invention in his own language: 


“The object of this invention is to enable 
two operators to simultaneously send over one 
wire in one direction by reversal of a battery 
current in one instance, and increasing am 
decreasing the strength of the current im 
other instance, and the connections are so af- 
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ranged that the party at the receiving stations 


can signal to the sender to repeat, in case of - 


inaccuracy. 

“By duplicating the parts herein described, 
four transmitting operators and four receiving 
operators can work simultaneously over one 
wire, two of each being at each end.” 


There were already inventions by 
which messages could be transmitted in 
opposite directions at the same time. 
These were known as the duplex. Edi- 
son’s inventions could be used with 
these. He had also a duplex of his own. 
Either form of duplex, added to his own 
invention just described, made the fam- 
ous Quadruplex. 


The Atlantic and Pacific Telegraph 
Company filed a complaint in which the 
title of that company to the Quadruplex 
was asserted, and a decree was sought, 
adjudging that the equitable title was in 
the plaintiff, and requiring Prescott to 
convey to the plaintiff the legal title 
which he had acquired from Edison. 
Thereupon the Western Union began a 
cross action, in which it alleged that 
various parties had claims upon these in- 
ventions, and asked that they all be re- 
quired to litigate their claims in this new 
suit, and that the A. and P. be enjoined 
from prosecuting its prior suit. An in- 
junction was granted accordingly, and 
we were engaged in the preparation to 
meet the Western Union case when we 
were unexpectedly served with a notice 
of trial of the suit we had brought, ac- 
companied by a waiver of the injunction. 
Who advised this change in the adver- 
sary’s plan of campaign, I never knew, 
but it was masterly. The A. and P. 
would have had the advantage in the 
cross suit of knowing what the case 
against us would be before we were 
obliged to put in our‘own. Accordingly 
we presented to the judge sitting at 
Special Term the same arguments for 
the trial of the cross action which the 
Western Union itself had presented in 
its complaint. But he ruled against us, 
and set the case for trial. “And then 
and there was hurrying to and fro.” 

I had already the great advantage of 
being coached by Mr. Edison. I visited 
his laboratory at Menlo Park, and he 
showed me the various steps in his in- 
vention. Among other things he showed 


me what I have always regarded as the 
harbinger of wireless telegraphy,—that 
is to say, his harmonic telegraph. He 
had discovered that if a current of elec- 
tricity were transmitted through an in- 
strument like a tuning fork, which vi- 
brated only in a particular key, the 
vibrations of the current would be re- 
sponded to at the other end of the line 
only by an instrument vibrating in the 
same key. Accordingly, by using sev- 
eral transmitters attuned to different 
musical notes, and corresponding re- 
ceivers at the other end, he did transmit 
several messages at once without inter- 
ference. 

I had also the great advantage of con- 
ference with George d’Infreville, the 
electrician of the A. and P., who had 
received a scientific education in France, 
and who proved to be an electrician of 
the first rank. When the two companies 
united, he succeeded Prescott in the em- 
ploy of the Western Union. 

I could never have assimilated the 
scientific instruction which I was receiv- 
ing from these two eminent men, had I 
not been thoroughly trained in the Col- 
lege of the City of New York in the 
elements of electric science. In short, I 
knew the language, and could under- 
stand and utilize what I was learning. 

But it must be admitted that in this 
branch of the case we were overmatched. 
For Edward N. Dickerson, who handled 
it for the Western Union, knew more of 
electric science than any other man at the 
bar. He was a great patent lawyer. To 
these special qualifications he added a 
commanding figure, fluent and graceful 
eloquence, and long experience at the 
bar. Opposed to him I was like a frigate 
against a seventy-four; a cruiser against 
a battleship. Nothing in my profes- 
sional career gratified me more than the 
fact that I proved not altogether un- 
equal to the contest. 


At the outset I told my clients that my 
experience in patent law was small, that 
Mr. Dickerson was at the head of the 
profession, and that some counsel must 
be brought into the case who had special 
experience in patent law. But it was not 
easy to find such a man who had any 
acquaintance with electrical science. The 
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Western Union had retained the few 
who were of any note 
B. Latrobe, of Baltimore, was retained, 
and he came into consultation. He had 
graduated at West Point, had become 
one of the leaders of the patent bar, and 
we thought that he was the man to cope 
with Dickerson. But when the consul- 
tations were over, Mr. Latrobe said to 
me, “Wheeler, it is true that I am a pat- 
ent lawyer of experience, but this 


branch of electric science is new to me.’ 


I will take the equity side of the case, 
you must take the electric side.” And 
this was the division of labor between 
us. I never worked harder in my life. 

It was understood that Mr. - Orton, 
then the President of the Western 
Union, would be an important witness 
for that company. He had numerous 
conversations with Edison. The affida- 
vits which had been filed on the various 
preliminary motions showed that Orton 
would claim that Edison had agreed to 
sell to the Western Union the inven- 
tions in question, before they were com- 
plete, and before his conversations with 
Eckert. 

It was therefore felt to be of vital 


importance that Orton should be thor- 
oughly cross-examined. For this task, 
Gen. Benjamin F. Butler was retained. 
We three were pitted against Edward N. 
Dickerson, John K. Porter, and Grosve- 


nor P. Lowrey. My Cambridge class- 
mate, Soren, was also of that firm, and 
he had cause to recall our old moot court 
cases. 

The trial of the case began before 
Charles F. Sanford, on the 19th day of 
April, 1877, and continued until June. 
He had been elected Justice of the Su- 
perior Court in 1875, had been in active 
practice at the bar, was an upright man 
and an excellent equity lawyer. 

Latrobe and Butler went to their 
respective homes Friday night, and left 
me to get ready for the following week. 
They reported on the Monday morning. 
I knew Mr. Boese, the clerk of the court. 
He courteously gave us the use of his 
private room for our consultations at 
recess. Lunch was brought in, and we 
compared notes, arranged the plan of 
campaign, and incidentally had no end 
of fun. Butler drank as much tea as Dr. 


At last John H. ° 
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Johnson, and had a bottle of camphor 
from which he poured and rubbed vigor- 
ously his bald head. Latrobe was a 
courteous gentleman of the old school. 
He put up with Butler’s peculiarities, 
and liked to tell how when Butler com- 
manded at Baltimore in 1861, and was 
laying out intrenchments, he (Latrobe) 
had convinced the Federal general that 
they ought not to be laid out on Latrobe's 
own lawn. 

But these two chiefs had not arrived 
when the case was actually opened. The 
judge would admit of no postponement, 
so I opened it and summoned d’Infreville 
as our first witness. He came in answer 
to the unexpected summons without a 
moment’s delay, clad as he had been in 
his workshop and looking pretty grimy. 
The next day, however, he appeared in 
full regalia, the elegant French gentle- 
man that he really was. 

Dickerson had one fault. He habit- 
ually undervalued his adversary. And 
d’Infreville surprised him. With great 
clearness and scientific precision he 
pointed out how the Edison inventions 
supplied exactly the practical machinery 
necessary to complete the automatic 
system and make it a commercial suc- 
cess. Dickerson took him in hand and 
cross-examined him at great length. He 
showed clearly enough that the one ad- 
vantage of the automatic system was 
rapidity of transmission, and that the 
Edison methods were necessarily slow. 
But d’Infreville, in reply, pointed out 
that in practical telegraphy the operators 
were obliged to talk back and forth, and 
that Edison’s invention would enable 
them to do this while the transmission of 
the principal messages automatically was 
progressing. 

Then came Edison. He had not then 
become deaf. And he was imperturb- 
able. His testimony for the plaintiff 
was satisfactory. On his cross-examina- 
tion I had a great personal triumph. For 
in my opening I ventured to draw an 
analogy between the movements of the 
electric current and those of water. I 
tried to make my explanation as popular 
as possible, for I knew the judge was 
unfamiliar with the science. I called his 
attention to the familiar fact that if two 

stones are thrown into a pond, the waves 
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THOMAS A. EDISON AT HIS DESK 


produced by each will cross, without in- 
terference, those produced by each other. 
Of course I did not undertake to say that 
the laws of electrodynamics and of 
hydrodynamics were identical, but I 
did use the illustration. Dickerson 
thought it absurd, so when he came to 
cross-examine Edison he undertook to 
commit him to the proposition that it 
was absurd. But Edison only leaned 
back in his chair, and answered in his 
deliberate way to Dickerson’s variously 
put questions—“I don’t know that, Mr. 
Dickerson.” 


Then on another branch of the case, 
Edison’s answers were unsatisfactory to 
the great cross-examiner, and the latter 
showed his vexation distinctly. That 
was a fault which I never knew Choate 
to commit. Dickerson was beginning to 
discover that he was not to have an easy 
victory, and he was annoyed. Edison 
leaned back in the witness chair, enjoy- 
ing the discomfiture of his big antagon- 
ist, and drawled out in his inimitable 
way, “You did not ask me that question, 
Mr. Dickerson. Put your question right, 
if you want me to answer it.” 
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In the course of his examination he 
made one profound observation that de- 
serves careful reflection “The simplest 
things are always the best and the last to 
be found out. The simplest things have 
not been found out yet.” 

So the case went on. The Western 
Union made out a much stronger equi- 
table title upon Mr. Orton’s examination 
in chief than we had supposed possible. 
Butler’s cross-examination was a master- 
piece. It lasted three days, and left the 
force of Mr. Orton’s testimony greatly 
impaired. Where on chief he had been 
positive, Butler’s searching questions led 
him to qualify, to limit, to explain away. 
“Tax your memory”—Butler would say. 
The memory of the witness was taxed 
indeed before Butler was through with 
him. On the scientific part of the case 
Butler was ridiculous. But his cross- 
examination illustrated well Mr. Well- 
man’s rules, and deserves the study of 


every young lawyer. 
Then came the summing up. I dealt 


with the electrical side of the case. I had 
my diagrams and demonstrated, as I 
thought (for by this time I had con- 
vinced myself), that the inventions were 


applicable to automatic telegraphy. 
Dickerson watched every line of the dia- 
grams, and finally broke in with,—“I 
wish I could cross-examine you on that, 
Wheeler.” 

When he replied, he gave this account 
of the development of the telegraph: 


“Then came Professor Henry, who, in 1830, 
deduced from the hypothesis of Ampere—that 
magnetism was the circulation of electricity at 
right angles to the line connecting the poles of 
the magnet—the invention now known as the 
compound electro-magnet. In that year he con- 
structed an electro-magnet that would sustain 
1,000 pounds weight, and he answered the dem- 
onstration of Barlow, and proved that the 
electro-magnetic telegraph was possible. In 
the same year he set up an electro-magnetic 
telegraph at Albany over a line of a mile and 
a half in length, using what is now known 
as the ‘polarized relay,’ between the poles of 
which a magnetic armature vibrated upon a 
hinge, as the current of electricity was re- 
versed,—the end of the armature striking a 
sounder, and transmitting the intelligence by 
sound. This was the first electro-magnetic 
telegraph (I use the popular phrase) ever 
made, and it was the first one possible to be 
made, because, until Professor Henry’s electro- 
magnet was invented, it was an impossibility. 
This electro-magnetic telephone, made by Pro- 
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fessor Henry in 1830, is the thing in universal] 
use today. It goes by the erroneous name of 
the ‘Morse Telegraph,’ and it will be in use 
till the end of time. The thing was perfect as 
it came from the hand of its author, and never 
has been improved from that day to this, as 
a sound telegraph. 

“But this invention was in advance of the 
time when it could be used. Nothing can come 
into practical existence in this world until the 
environment has grown up to it. The simplest 
form—the electro-magnetic telegraph to-day— 
would be perfectly useless among Choctaw In- 
dians. Until civilization has made the demand; 
until business has grown up; until railroads 
have been built; until rapid communication of 
thought becomes as necessary as rapid trans- 
mission of physical things,—you cannot have 
the telegraph practically existing, because men 
will not pay their money for it. The pyramids 
of Egypt had to be built; the dome of St. 
Peter’s had to be reared; revolutions had to 
overturn the old superstitions; and thou 
had to be liberated from the chains in which 
it was held for ages,—before any of these new 
things were possible; and they came into use 
slowly and gradually. 

“And if your Honor will read Mr. Orton’s 
letter to the Postmaster General, which my 
learned friends have put into this case, in 
which he gives a retrospect of the telegraph, 
you will find that when Mr. Morse, in 1847, 
sixteen years later, went to Congress for the 
purpose of having an electro-magnetic tele- 
graph built, he was met with almost universal 
ridicule, and, in fact, he had to interest F, 0, 
J. Smith, and others, with him in his patent, 
before he could get the appropriation. 

“In 1837, Steinheil, in Munich, put up an 
electro-magnetic telegraph, and an_ electro- 
magnetic telephone, both using Professor 
Henry’s invention, and he worked it over a 
line 11 miles in length, with eight stations on 
it. He discovered the important fact that the 
earth would serve as a conductor, come 
saving one wire in forming a circuit. In 1 
Wheatstone patented his _ electro-magnetic 
semaphore, known as the electro-magnetic 
needle telegraph, in which needles swing upon 
the face of the dial, just as the old-fashioned 
vanes of the old semaphores swung on the 
hill tops. 

“Then in 1846, Professor Morse, who had 
been experimenting on the subject ten yea 
appeared, and he added to the telephone o 
Henry the running slip of paper that con- 
verted it into a ‘telegraph.’ That invention did 
not have a very long existence. It passed out 
of use in a few years, as the witnesses on the 
stand have told us, and the world has gor 
back to Professor Henry’s telephone of 1830, 
which is now used wherever civilization ex- 
tends; and in another generation, when the 
visitor at Central Park asks what that strip 
of paper, marked with dots and dashes, that is 
held in the hand of the bronze statue of Pro- 
fessor Morse, means, it will have to be ex- 
plained by someone who kas more knowledge 
than will then be common. The Morse tele- 
graph has disappeared, practically, from the 
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face of the earth; and the thing that he in- 
vented is no longer used or useful. 

“Then came Bain, in 1846, developing Cox’s 
chemical telegraph of 1810, and he made the 
thing which your Honor now knows as the 
‘automatic telegraph.’ That came into exist- 
ence perfect from the hands of the inventor; 
perfect in respect to the transmitter and the 
receiver; perfect in respect to its capacity to 
send an indefinitely great number of words a 
minute over a short line, because, as my 
learned friend has said to you to-day, and as 
is true, chemical paper is vastly more sensitive 
than the electro-magnet, and by its use one 
can transmit signals with a speed bearing such 
proportion to that of the other as the Eclipse 
racehorse bears to the mud turtle struggling 
on the banks of a river to escape capture.” 

Then, referring to the Quadruplex, he said: 
“Before things like that can be used you must 
educate the brains, the hands, and the nerves 
of a class of men who grow up around every 
new process and become themselves part of it, 
—the living elements of the mechanism which 
in the aggregate constitutes the entire art. 
The women and children who make needles 
in England will take a hair from the human 
head, punch it with a punch, and thread an- 
other hair through that hole. There is no one 
within the sound of my voice who could do 
anything like that, if the hair were five times 
as big; but to them is a very easy feat; it is 
hereditary; it shows the education of genera- 
tions; it is a quality of the tissues of the human 
brain, which descends from educated ancestors. 

“When there was no demand for a quadru- 
plex, because of the paucity of business, it was 
not a success. I remember the time when the 
telegraph office in New York was served by 
one operator and one message boy. I remem- 
ber the time when the Postmaster General re- 
fused to accept the offer of the telegraph at a 
very small price, because he thought its re- 
ceipts would never pay the expense of working 
it. I remember the time when my mind was 
impressed with the belief that it would never 
come into general use, because I supposed it 
would be disabled by malicious persons cuttin 
the wires at the time it was most needed. 
That was a universal impression when tele- 
graphs, under Morse’s development, first began 
to be used in this country.” 


Mr. Dickerson proceeded to discuss 
the development of the Quadruplex. His 
argument was directed to the proposition 
that Mr. Edison’s invention was not of 
great importance, after all, that it had 
been mainly anticipated by others, and 
that, whatever it was, it had no connec- 
tion whatever with automatic telegraphy. 

On the latter point the judge found in 
his favor.* But the former point was 
confuted by the facts of the defense and 
by the outcome of the litigation. 

Mr. Dickerson loved to display his 
learning, which really was profound. 


His temper led him too far afield, and 
marred his argument professionally, 
though not as a literary production. As 
such it was delightful and held the at- 
tention of a crowd of listeners, who 
thronged the court room. 

Latrobe spoke for us on the equity side 
of the case, and Butler made a clever 
ad captandum speech, better fitted for a 
jury than a court. Lowrey and Porter 
spoke on the other side, and the case was 
submitted. 

By this time the great value of the in- 
vention was so manifest, and the advan- 
tage of its exclusive possession so clear, 
that neither party thought it could afford 
to run the risk of an adverse decision, 
and they compromised, and came to the 
pooling agreement, which lasted until the 
consolidation of which I will speak later. 
Our clients, for some reason, were not 
willing to have the fact of this agreement 
made known to Judge Sanford. Eigh- 
teen months he held the case. The 
rumor was that he wrote three deci- 
sions,—the first for the Western Union, 
the second for the A. and P. At any 
rate the last was for the Western Union. 
He found that the invention, within the 
meaning of the contract, was not ap- 
plicable to automatic telegraphy, and that 
the legal title of the Western Union must 
prevail. So the judgment awarded the 
famous Quadruplex patents to the West- 
ern Union. 

The next campaign for the Atlantic 
and Pacific was the most military of all 
my legal campaigns. It will be remem- 
bered that Mr. Jay Gould had come into 
that company. He supplied the sinews 
of war for the great Quadruplex fight. 
But he and the Western Union people 
quarreled, and he made up his mind to 
organize a new company, with the best 
possible equipment, and to have its lines 
only on the principal routes. In this 
way he expected to get the cream of the 
business. The new lines could then be 
built for less than the old ones had cost. 


Probably he looked forward to an ulti- 


21 mention parenthetically, that through the 
efficiency of our excellent stenographers and 
of our printer, B. H. Tyrrell, I had every 
morning eight galley proofs of the testimony 
of the previous day. Each counsel had one, 
the judge had one, and one was left for the 
stenographer. 
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mate sale on favorable terms. At any 
rate, the new company was formed and 
called the American Union. Mr. Gould 
made an alliance with John W. Garrett, 
who was then at the height of his power 
in the Baltimore and Ohio Railroad,—a 


man of great wealth and dominating 
character. 


The first gun was fired by the B. and 
O. in the form of a notice that it pro- 
posed to terminate its contract with the 
A. and P. Under this contract we had 
a line from New York via Washington 
to Chicago upon the railway of the B. 
and O., with offices in its stations. This 
was a most important part of our system. 
Accordingly it became the business of 
the firm of Wheeler and Souther to de- 
fend the possession of the A. and P. and 
prevent the B. and O. and the American 
Union from interfering with it. 


In such a case no cutting down of the 
poles or destruction of wire was neces- 
sary. All that needed to be done was to 
connect the American Union offices with 
the lines of the B. and O.; and pull out 
the plug in the switch board that con- 
nected these with the A. and P. So there 
could not be any physical resistance by 
the agents of the latter. And as for an 
injunction, we encountered this difficulty : 
Under the curiously localized system of 
courts in this country, the Federal courts 
of first instance have jurisdiction only in 
their respective circuits, and a defendant 
then had the right to be sued in the dis- 
trict of its residence,—that is to say, in 
its place of incorporation. So we were 
practically obliged to go into the state 
courts for relief, and to sue in New 
York, in Indiana, and in Illinois, and 
also in the Federal Supreme Court for 
the District of Columbia. 


Our principal suit was brought in New 
York, in which state both the A. and P. 
and the American Union were incorpor- 
ated. But it was necessary also to serve 
the Baltimore and Ohio Railroad, and 
this we undertook to do by serving the 
summons and complaint on its President, 
John W. Garrett. We obtained from 
Chief Justice Curtis of the Superior 
Court a preliminary injunction which re- 
strained the American Union and the 
Baltimore and Ohio from interfering in 
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any way with the connections of the A. 
and P. with the lines of telegraph over 
the railway of the B. and O. 


Mr. Garrett was at the Windsor Hotel, 
surrounded by an array of retainers. It 
was a difficult matter to obtain access to 
his person. But we succeeded in serving 
the injunction and the summons and 
complaint. We were startled two davs 
after to learn that Mr. Garrett had dis- 
obeyed the order of injunction, and had 
caused all the connections to be severed 
between the lines of the A. and P. and 
the B. and O. We obtained an order to 
show cause why he should not be pun- 
ished for contempt. This was returnable 
the same day as our application for a 
permanent injunction. The two motions 
came on to be heard together before 
Chief Justice Curtis. 

Mr. Choate had been retained as our 
associate counsel. On the return day we 
found ourselves opposed to David 
Dudley Field. He was six feet three 
inches in height, with a commanding 
figure and a far-sounding voice. He 
never had his superior in audacity at the 
New York bar. He boldly admitted that 


Garrett had violated the injunction and 
that he himself had advised the breach. 
He argued that no court in New York 
could have any jurisdiction over the Bal- 
timore and Ohio Railroad Company. It 
had property in New York and did busi- 


ness there. That was indeed its eastern 
terminus. But, according to Mr. Field, 
it could commit any act it pleased in the 
state of New York, and our citizens 
could have no redress except in Mary- 
land. 

He advanced to the rail in front of the 
bench, he shook his long arm in the 
Judge’s face, and roared out denuncia- 
tions of the plaintiff and its counsel for 
seeking to protct its rights in the courts 
of New York. Choate and I did our 
best. But the Chief Justice decided in 
his favor. The plaintiff appealed, the 
General Term reversed the order of the 
Special Term, reinstated the injunction, 
and ordered Mr. Garrett to be committed 
to the county jail. Justice in this respect 
triumphed. But he appealed to the Court 
of Appeals. After argument that Court 
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dismissed this appeal.2 But before we 
could enforce the order the contending 
powers compromised the litigation, and 
I never had the satisfaction of seeing 
Mr. Garrett behind the bars. But the 
court did its part, and I have often 
quoted the case as an illustration of the 
essential importance of the writ of in- 
junction and of the disposition of the 
court to enforce its mandate against the 
most wealthy and powerful offenders. 
Meanwhile the campaign went on 
vigorously in the other jurisdictions. 
Williams of Chicago, one of the ablest 
lawyers of Illinois, had charge of the 
western end. One day I went up into the 
tower of the Western Union,—the com- 
pany gave us one of its Quadruplex 
wires, with a rapid operator at each 
end,—and Williams and I talked over 
the wire almost as quickly and quite as 
satisfactorily as we can do now by tele- 
phone. We agreed that the true ground 
for our argument was that the A. and P. 
was and had been for years in the peace- 
ful possession and use of the wires on 
the B. and O., and that the court should 
not try the merits of the controversy at 
the outset, but maintain this possession 
by injunction until the merits could be 
deliberately investigated and determined 
on final hearing. That great Judge, 
Tuley, sustained this proposition in IIli- 
nois, and Williams kept his injunction. 
It was on this ground that we finally 
succeeded in New York, and I went to 
Washington to join with J. Hubley 
Ashton in presenting the same proposi- 
tion to the Supreme Court of the District. 
But the Judge before whom we argued 
failed to appreciate the distinction be- 
tween the proposition thus presented and 
the ordinary case where an injunction 
is asked to prevent some act which may 
be lawful, and as to the validity of which 
the evidence or the law is doubtful. The 
courts of the District had been reluctant 


to grant preliminary injunctions, and 


8 Atlantic & Pac. Teleg. Co. v. Baltimore 
=< R. Co. 87 N. Y. 355, decided January 17, 


‘Williams v. Western U. Teleg. Co. 93 N. 
‘Y. 162, decided October 2, 1883. 
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there we lost our case. So the center of 
our line was cut at Washington. 

Mr. Gould afterwards in January, 1881, 
effected an agreement with his rivals, by 
which the three companies were to be 
consolidated. The capital stock of the 
Western Union was to be increased, and 
the property of the Atlantic and Pacific 
and of the American Union was to be 
conveyed to the Western Union, and to 
be paid for in the new stock. But it was 
part of the agreement that in order to 
equalize the division a stock dividend 
should be distributed to the previous 
stockholders of the Western Union. 

The validity of this stock dividend was 
assailed by a minority party in the West- 
ern Union who had opposed the con- 
solidation. Rufus Hatch and William S. 
Williams commenced suits, in which they 
alleged that this new issue would be in 
violation of the statutes of the state of 
New York, because it was not to be is- 
sued either for money or property. They 
also alleged that the property of the 
Western Union was greatly overvalued 
in this new capitalization, and that on 
this ground also the consolidation agree- 
ment should be set aside. Robert Sewell 
was their principal counsel. He had be- 
gun life as a stockbroker, but studied 
law, was admitted to the bar, and had a 
large clientage among his old associates. 
On our side, John K. Porter and Gros- 
venor P. Lowrey were the leaders,——my 
old adversaries in the Quadruplex litiga- 
tion. 

We succeeded in convincing the court 
that the property of the Western Union 
was worth the stock that was to be issued 
as its representative. The real question 
turned out to be whether the company 
was entitled, in making this issue, to take 
into account the value of its contracts 
for business with railroad companies all 
over the country, and of its good will 
as a going concern. The Court of Ap- 
peals held that it could, and that ended 
the plaintiff’s case.* 
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} HE Medes and Per- 

sians are apparently 

| responsible for the no- 

tion that certain kinds 

of laws are fixed and 

immutable. If we 

can, without entering 

the region of meta- 

physics, conceive of 

certain principles in 

science or the vari- 

ous philosophies as fundamental, this 

may be likened unto the laws of the 

Medes and Persians, which, according to 

tradition, changed not. It may seem 

that the laws applicable to that mysteri- 

ous force known as electricity can hardly 

be regarded either as fundamental or as 

of the order of laws which change not, 

for electricity is so novel a creature of 

the law that fundamentals seem remote 
from its connotations. 

It must be recalled, however, that the 
majority of legal principles invoked go 
back to some very simple ancestor, and 
that the mere birth of some new child of 
science does not require a recasting of all 
of our previous legal thoughts. 

There is a certain branch of the law of 
electricity which falls naturally into old 
channels. The most familiar example 
would be where fault in the use of elec- 
tricity has resulted in hurting someone. 
The person hurt seeks recovery for the 
injury sustained, under the oldest of all 
legal principles, viz., that anyone who 
hurts another pays, or shows some good 
reason why he should go scot-free. As 
is observed in the latest edition of that 
celebrated work, Pollock on Torts, 10th 
ed. p. 142, even the “consummate care” 


of an expert using his best precaution 
in a matter of special risk or importance 
is not always successful. 

And again, the same author, at page 
143, states: “The question, then, is re- 
duced to this, whether an action lies 
against me for harm resulting by in- 
evitable accident from an act lawful in 
itself and done by me in a reasonable 
and careful manner.” 

Now it is a well-known fact that the 
various forces and substances which are 
used commercially fall into two classes 
considered with respect to their danger, 
viz.: Those which are ipso facto danger- 
ous, and those which are not. Everyone 
acquainted with the law of Torts will re- 
call that it became a fundamental princi- 
ple of English law after the case of 
Rylands v. Fletcher, L. R. 3 H. L. 330, 
6 Mor. Min. Rep. 129, 1 Eng. Rul. Cas. 
235, that if anyone in using his property 
employed a dangerous agent, he thereby 
insured the rest of the world against 
harm from that dangerous agent. The 
facts of that case, briefly, were that the 
defendant had constructed a reservoir on 
his land, and in this manner had dammed 
up a large quantity of the water; the 
reservoir having broken and the plain- 
tiff having been injured, he sought re- 
covery on the ground, which was a novel 
one at that period, that the defendant 
had brought a dangerous agent upon his 
property, and therefore was liable for 
whatever might happen to anyone, irre 
spective of whether he (the defendant) 
had been negligent or not. 

It is obvious that many agents are 
quite as dangerous as a reservoir of 
water. It has recently been proved that 


272 


—-_ erent Oph Ze 


Te ee eee 





Is the Producer of Electricity an Insurer 


a few cars of dynamite are dangerous, 
no matter how carefully handled, and it 
has frequently been a question, in this 
country, whether or not electricity could 
be named in the same category as sub- 
stances like gunpowder, explosives, or 
water stored in large quantities at a 
height. 

In the English case of Midwood & 
Co. v. Manchester Corp. [1905] 2 K. B. 
597, at page 602, 74 L. J. K. B. N. S. 
884, 69 J. P. 348, 54 Week. Rep. 37, 93 
L. T. N. S. 525, 21 Times L. R. 667, 3 
L. G. R. 1136, it was held practically 
that the person who supplied electricity 
was liable as an insurer where an explo- 
sion was caused by leakage of electricity, 
which ignited some gas. In the United 
States, however, the doctrine is quite 
different, and it is generally held that 
the producer or owner of electricity is 
not an insurer that no damage will re- 
sult from the mere use or ownership of 
electricity, unless actual negligence can 
be proved, either in its uses or its manu- 
facture. 

Two cases, however, recently decided 
furnish an interesting commentary upon 
the question under discussion: The first 
one concerns electricity but indirectly, 
but the principle involved is of general 
application. A telephone company had 
employed a lineman whose duty it was 
to climb the poles of the company for 
the purpose of tapping wires. While he 
was at the top of the pole, the pole, 
which had rotted below the surface of 
the ground, gave way, and the lineman 
was injured. The lineman was under no 
duty to inspect poles and the company 
was held liable for a failure to inspect 
the poles. Of course, this is an ordi- 
nary instance of trespass on the case. 
The failure of the company to provide 
the employee with a safe place to work 
was a neglect of duty, which made them 
liable. Now, there is no question of in- 
surance involved here at all; there is a 
plain neglect of duty, and liability is 
fixed under one of the very most ancient 
principles known to the common law. If 
we take the next case, however, and con- 
trast it, we shall be very close to the mat- 
ter of insurance. 


Arnold v. Northeastern Pennsylvania 
Teleph. Co. 253 Pa. 23, 97 Atl. 1038. 
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In the case of Long v. St. Clair, 253 
Pa. 92, 97 Atl. 931, a woman sued the 
borough, which supplied electricity from 
a municipal light plant, to recover dam- 
ages for the death of her husband, which 
occurred under the following circum- 
stances: The plaintiff’s husband, named 
Long, conducted a hotel, and after a 
storm on the night of March 25th, 1913, 
went to his cellar, accompanied by a hired 
man, to get some oysters. Long took 
the electric light, and started toward the 
barrel of oysters, and had proceeded but 
a few feet when there was a puff of 
smoke and a flash. Long gave an out- 
cry and fell; the hired man, Weiss, cried 
for help, and the bartender, James Mc- 
Keown, ran down the steps and got hold 
of Long, and he in turn received a shock, 
which knocked him down and rendered 
him unconscious. A visitor to the house 
ran to the cellar, and, seeing the arc of 
electricity between the bodies of Long 
and McKeown, attempted to pull them 
apart. He received an electric shock, 
and was thrown across some barrels. 
After this catastrophe word was sent to 
the electric light station, and the engineer 
turned off the high tension current, so 
that the persons who had been injured 
by the electricity could be released. 
Long was dead, his fingers were burned 
off, and his chest was roasted to the bone. 
Two days after this occurrence it was 
discovered that two of the pins to which 
the wires were fastened on one of the 
cross arms of the pole in a street nearby 
had broken off, and that the high-tension 
and low-tension wires had crossed at 
that point. The pins were produced at 
the trial, and showed that they had brok- 
en off because of rotting. Now the evi- 
dence of negligence was purely circum- 
stantial, the theory of the court being 
that if the defective pins broke there 
arose a presumption of negligence, and 
the court further held that this presump- 
tion was not overcome by evidence that 
the defendants had adopted a proper 
system of wiring, and that as a whole 
these wires and plant were in proper 
condition, and that it had no notice of 
the defects in the pins which caused the 
accident, and that said defect would not 
have been discovered without removing 
the pins. 
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It can readily be seen that when the 
burden of caring for electrical apparatus 
is carried so far that it must be dissected 
in order to discover a defect, the com- 
pany has become almost an insurer that 
no harm will result from its activities. 

The duty violat- 
ed in this case is 
one to watch the 
hidden parts of the 
machinery or ap- 
paratus, even if it 
becomes necessary 
in doing so to take 
it apart. 

Let this be con- 
trasted with the 
case of Pressley v. 
Bloomington & N. 
R. & Light Co. 
271 Ill. 622, 111 
N. 2 Shh, 
which the court 
stated: “It not be- 
ing the customary 
or approved meth- 
od to erect cradles 
or wire netting 
over an insulated 
wire charged with 
2,200 volts to pro- 
tect it from un- 
insulated harmless 
wires passing 
above it, failure to 
do so is not negli- 
gence.” 

Still more inter- 
esting than this 
portion of the 
judgment, however, is the appellate 
court’s disposition of certain requests 
for instructions. 

It is said at page 633, “The first re- 
fused instruction stated that plaintiff in 
error was not an insurer of the safety 
of wires nor of the public against acci- 
dents, and if they believed the death of 
Pressley was the result of an accident 
which could not have been foreseen by 
plaintiff in error, they should find it not 
guilty. The eighth refused instruction 
stated that if Pressley was experienced 
in the business in which he was engaged 
at the time of his death, and was ac- 
quainted with and realized the danger- 
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ous properties of electricity, then he was 
chargeable with a higher degree of care 
and caution for his own safety than one 
not acquainted with the dangerous prop- 
erties of electricity. The twenty-fifth 
refused instruction stated that the jury 
had no right to 

assume that the 

insulation on the 

2,200-volt wire 

was defective or 

improper, merely 

because Pressley 

was injured by the 

electric current, 

and that this 

charge in the dec- 

laration must be 

proven by proper 

evidence, and can- 

not be presumed 

or conjectured. 

These instructions 

were proper, and 

should have been 

given.” It would 

seem that if the 

court intended to 

dwell on the fact 

that if Pressley 

was experienced in 

the business in 

which he was en- 

gaged at the time 

of his death, and 

acquainted with 

dangerous 
properties of elec- 
tricity, then he was 
chargeable with a 
higher degree of care, etc., it should 
likewise then dwell on _ the fact 
that the electric company was handling 
a dangerous agent, and itself was 
chargeable with a higher degree of 
care. But what is made emphatic in the 
decision is that an electric company is 
not an insurer either of the safety of its 
wires or of the public against accidents. 
This statement is possibly too broad, 
but it is very close to the prevailing doc- 
trine. As suggested above, the princi- 
ples of Rylands v. Fletcher apply in 
England to all cases involving the use of 
dangerous agents, such as a vicious dog, 
or anything manifestly in need of con- 














stant watching and control. All the 
earlier American cases refused absolute- 
ly to apply the rule in Rylands v. 
Fletcher, and the principle enunciated 
was that where harm is caused by the 
use of an object dangerous per se, or by 
an object which is not intrinsically 
dangerous, the defendant is liable for the 
consequences only where he may be con- 
victed of negligence in the manner in 
which he controlled his agent.? It is of 
course to be understood that the number 
of cases on this subject is legion and 
that it is impossible to review many de- 
cisions within such limits as the present, 
and attention is therefore called only to 
the apparent tendency indicated by deci- 
sions selected from those reported within 
the last few months. 

The rule stated by the court in the 
case of Shaw v. North Carolina Public- 
Service Corp. 168 N. C. 611, 8 S. E. 
1010, apparently represents the true 
view, that is to say, that an electric com- 
pany, while not an insurer of the safety 
of its patrons and their servants,—and 
this applies, of course, to the public gen- 
erally—is bound to exercise the highest 
degree of care possible to protect such 
persons. Some of the courts are more 
emphatic in their manner of stating the 
same proposition, and the statement in 
Mitchell v. Raleigh Electric Co. 129 N. 
C. 169, 85 Am. St. Rep. 735, 39 S. E. 
801, 55 L.R.A. 398, is both emphatic and 
interesting, in addition to which the court 
has infused a bit of sentiment into its 
decision: “The defendant company was 
engaged in the business of manufactur- 
ing, producing, leasing, and selling light 
made from the use of electricity, which 
is the most deadly and dangerous power 
recognized as a necessary agency in de- 
veloping our civilization and promoting 
our comfort and business affairs. It 
differs from all other dangerous utilities. 
Its association is with the most inof- 
fensive and harmless piece of mecha- 
nism, if wire can be classified as such, in 
common use. In adhering to the wire, 
it gives no warning or knowledge of its 
deadly presence; vision cannot detect it; 
it is without color, motion, or body ; 


*See the rule in Rylands v. Fletcher by 
Professor Francis H. Bohlen, 59 University 
of Pa. L. Rev. O. S. 298 
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latently and without sound it exists, and 
being odorless the only means of its dis- 
covery lie in the senses of feeling com- 
municated through the touch, which, as 
soon as done, becomes its victim. In 
behalf of human life and the safety of 
mankind it behooves those who 
would profit by the use of this subtle and 
violent element of nature to exercise the 
greatest degree of care and constant 
vigilance in inspecting and maintaining 
the wires in perfect condition.” 

When it is recalled that the courts 


have rarely been able to define negligence 
more definitely than to say that it is 
want of care according to the circum- 
stances or failure to use that care which 
an ordinarily prudent man would use 
under similar circumstances, the test laid 
down in Lexington Utilities Co. v. 
Parker, — Ky. —, 178 S. W. 1173, seems 
to be as nearly accurate as our courts 
can be with a doctrine so fluent and 
changing as our own. It is said there 
that the utmost degree of care and skill 
which might be used under similar cir- 
cumstances is the standard of duty im- 
posed upon those owning or operating 
heavily charged electric wires. These 
rules are sufficiently definite, be it under- 
stood, where, wide as are the limits of 
the doctrine, the cases under discussion 
fall within them. If for example, an 
electric company turns high-tension cur- 
rent into low-tension wires, or, as they 
are called in the decision, secondary 
wires, as in the case of Thomasville v. 
Jones, — Ga. —, 87 S. E. 923, the tests 
afford no difficulty. The act of the de- 
fendant is so manifestly negligent that a 
definition of negligence is hardly neces- 
sary. 

In the case of Fairbairn v. American 
River Electric Co. 170 Cal. 115, 148 Pac. 
788, the same general rule is stated, and 
the citations given show, too, that the 
doctrines there expressed represent the 
general rule in this country: “Owing to | 
the highly destructive power of electric- 
ity when carried in quantities sufficient 
for power purposes, and to the fact that 
it is not visible to the eye or apparent to 
the other senses, a person or company 
maintaining an electric power transmis- 
sion line along or over a public or private 
road is required to exercise a high degree 
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heads in the world 


of care in placing the wires so as not to 
interfere with traffic on the ordinary 
highway, and so as to avoid contact with 
and injury to any person or object which 
may reasonably be expected to pass 
under the wires. Giraudi v. Electric 
Improv. Co. 107 Cal. 124, 48 Am. St. 
Rep. 114, 40 Pac. 108, 28 L.R.A. 596; 
Perham v. Portland General Electric Co. 
33 Or. 478, 72 Am. St. Rep. 730, 53 Pac. 
14, 24, 40 L.R.A. 799; Fitzgerald v. Edi- 
son Electric Illuminating Co. 200 Pa. 
543, 86 Am. St. Rep. 732, 50 Atl. 161; 
Crosswell, Electricity, | 234. “The com- 
panies are not insurers of the safety of 
the public against all dangers arising 
from the lawful placing in the street of 
appliances pertaining to the business car- 
ried on by them, but they are bound to 
know the danger which may naturally be 
caused by such use of the streets, and to 
guard against them by the exercise of 
all the foresight and caution which can 
be reasonably expected of prudent men, 
under the circumstances.’ 1 Joyce, Elec- 
tric Law, § 438; Denver v. Sherret, 31 
C. C. A. 499, 60 U. S. App. 104, 88 Fed. 
233, 5 Am. Neg. Rep. 520. ‘The degree 
of care required of such, companies, un- 
der the rule that they must exercise rea- 


sonable care, varies according to the facts 
and circumstances of the case, having in 
view the serious results which may ensue 
as a consequence of. negligence.’ 1 
Joyce, Electric Law, § 438a.” It is not 
claimed that these observations have 
the merit of any great originality, but a 
review of the decisions themselves seems 
to disclose that there is some need of a 
more definite test than mere want of care 
according to the circumstances. If this 
is a test of general application, and the 
doctrine is so fluent that it can be 
stretched or contracted at will, the Eng- 
lish decisions afford at least a starting 
point, because they make the person who 
employs an agent of the sort an insurer 
that no harm will result from its use. 
It is not suggested that this is a desirable 
doctrine for this country, but it does 
seem as if more progress might be made 
by defining more closely the duties of the 
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Submarines as Merchantmen 
By HARVEY D. JACOB 
Of the District of Columbia Bar 


UBMARINES, | sub- 
marines, everywhere; 
but not a law to fit! 
Since the  establish- 
ment of present rules 
of international con- 
duct, quite unbeliev- 
able strides in subma- 
rine navigation have 
been made,—so tre- 
mendous indeed that 
but for the activity of under-water craft, 
Europe’s great chess game might long 
ago have terminated as does a Cuban 
duel. Almost simultaneously with the 
wars beginning, America found itself 
confronted with the most complicated is- 
sues arising out of this new method of 
warfare, questions trying men’s souls, 
causing cabinet officers to bid their chief 
adieu with a “God-bless-you,” and threat- 
ening to embroil our would-be peaceful 
country in the great strife,—all because 
there existed no positive rule of inter- 
national law made in contemplation of 
the situations recently confronting neu- 
tral countries. 

But thus far the United States has 
kept its skirts clear by taking the posi- 
tion that until new laws are promulgated 
those supposed to be in existence must 
be considered elastic enough to cover the 
new conditions, all the while admitting 
that in several instances considerable 
stretching had to be tolerated. Regard- 
less of the fact that a fairly reasonable 
and peaceful solution of the submarine 
question had been reached, and just as 
the average American was explaining to 
his children how the government had 
fought successfully this great diplomatic 
battle, the unarmed German super-sub- 
marine Deutschland was sailing up the 
Patapsco river to the port of Baltimore, 
bringing along, besides a valuable cargo 
of dyes, probably greater international 
questions than had before been thought 
of, threatening to upset, in some respects 


at least, the difficult and partially unsat- 
isfactory adjustment of laws made to fit 
the advent of the fighting submarine. In 
short, the arrival of the world’s first 
under-water merchantman opened up a 
well-filled Pandora’s box of international 
and diplomatic problems, concerning 
which but little is generally known, and 
promising to occupy considerable of 
Uncle Sam’s attention until long after 
the war has terminated. 

Hardly had this stranger in the annals 
of marine commerce dropped its anchor 
than what looked to be a most serious 
question arose; namely, whether she was 
to be classed as a war vessel and required 
to leave our neutral waters within 
twenty-four hours, or, refusing so to do, 
be interned, or whether she was nothing 
more than a merchantman, and as such 
to be accorded all the rights and priv- 
ileges of the ordinary foreign trading 
vessel. Before the coming of the 
Deutschland, submarines existed exclu- 
sively as instruments of war. This fact 
made it most difficult to understand how 
such craft could be constructed and uti- 
lized solely for the purposes of peaceful 
trade; indeed so hard to understand that 
the government at once issued a state- 
ment in which it was said that while the 
fact that the vessel was a submarine 
would not of itself determine whether 
she was a ship of war or a ship of com- 
merce, it would cause the government to 
inquire with more than ordinary care into 
her status. Thereupon certain officers 
were assigned the task of examining the 
ship, with the result that it was found 
to be wholly unarmed and unable, with- 
out most extensive alterations, to conduct 
offensive warlike operations. Upon as- 
certaining these facts the government 
promptly declared the Deutschland a 
merchant, rather than a warship; and as 
such it has been accorded every privilege 
of a belligerent ship of commerce in a 
neutral port. . 
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THE GERMAN SUPERSUBMARINE DEUTSCHLAND 
Accompanied by tug on its way up Chesapeake Bay to Baltimore 


But the end is not yet. Aside from 
that initial question, the coming of our 
German friend has opened the door for 
many intricate legal and diplomatic prob- 
lems, some of which have, from time to 
time, been suggested, and are here re- 
viewed. 

1. Would the sea carriers of this or 
other neutral countries be within the law 
if they should establish a submarine line 
to German ports? The principle of in- 
ternational law is well settled that a neu- 
tral may ship what it pleases to a 
belligerent, provided it does not allow a 
hostile expedition to leave its territory. 
Obviously, therefore, the promoters of 
such an undertaking would be strictly 
within their legal rights, but complica- 
tions would arise if the boat attempted 
to transport contraband articles, subject 
to capture and confiscation wherever 
taken ; and, furthermore, if the boat was 
taken in an attempt to run a blockade, 
it likewise would be confiscated. 

2. But another principle of inter- 
national law here intervenes: A block- 
ade, to be legal, must be continuous and 


effective. It must physically bar com- 
munication with the blockaded port. Nor 
does the running of the blockade by one 
ship render the blockade ineffective. As 


one authority on international law 
(Wharton, § 1269) puts it: 


“A blockade, to be effective, need not be 
perfect. It is not necessary that the beleag- 
uered port be hermetically sealed. It is not 
enough to make the blockade ineffective that 
on some particularly stormy night a blockade 
runner slid through the blockading squadron. 
Nor is it enough that through some excep- 
tional and rare negligence of the officers of 
one of the blockading vessels a blockade run- 
ner was allowed to pass when perfect vigil- 
ance could have arrested him. But if the 
blockade is not in the main effective, if it can 
be easily eluded, if escaping its toils is not 
due to casus or some rare exceptional negli- 
gence, but to a general laxity or want of ef- 

ciency, then such blockade is not valid.” 


And so, when the Deutschland slipped 
past the Allies’ line, Germany at once 
claimed that the ineffectiveness of the 
blockade had been demonstrated. Wheth- 
er or not she is justified in her position, 
still another complication is imminent; 
for Germany says that the Deutschland is 
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but one of a fleet of merchant submarines 
on the way to America! Suppose, there- 
fore, that a number of these new boats 
pass under the blockading line, can the 
blockade be said to be effective? Again, 
if part of the merchant fleet (the surface 
ships) can be kept out, and the other 
part (the submarines) go and come 
freely, can the blockade still be said to 
be effective? And if the conclusion be 
that in that situation the blockade cannot 
be said to be effective, then in what way, 
if at all, can an effective blockade ever 
be established so long as these “Diving 
Dutchmen” prolong their existence, all 
the while increasing their efficiency? 
Clearly, unless the great nations amend 
their code of international law, the naval 
blockade is doomed. 

3. Suppose the Deutschland upon ris- 
ing to the water’s surface beyond neutral 
waters is sighted by an enemy warship, 
would she have to be stopped, visited, 
and searched, or could she, under inter- 
national law, be peremptorily made a 
neighbor of the coral and the fishes? 
Were she an ordinary submarine no 
doubt would arise. But the Deutschland 
is a strictly merchant ship, absolutely 
harmless, and unarmed even for defen- 
sive purposes! Therefore, if the rules 


heretofore laid down and recently in-: 


sisted upon by the Allies are observed, 
the enemy warship must not fire upon 
the Deutschland at sight. It must first 
give warning, and then approach to visit 
and search. But it is said that the 
Deutschland can completely submerge in 
about one minute. What chance, there- 
fore, would a lumbering warship have of 
visiting and searching this near kinsman 
of the turtle? 

With surface craft a warship may fire 
on a merchant vessel the instant she at- 
tempts to escape. But if a submarine 
freighter slowly sinks below the waves, 
is she guilty of flight? Going down on 
an even keel, no doubt the Deutschland 
could remain in one spot and simply sink 
out of sight. Be this true, when would 
an enemy warship have a right to open 
fire on her? 

Of course, the United States cannot 
become directly interested in a question 
such as this until some American citizen 
loses his life because of his presence on 
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one of these under-water ships; but, 
judging from the reported fabulous sums 
offered for passage, the time is perhaps 
not far distant before American citizens 
will be making the hazardous journey, in 
which event the question will become 
highly important. 

4. Under international law, merchant 
ships have the right to defend themselves 
from capture at sea. Most of the mer- 
chantmen carrying the flags of the Allies 
now have installed various styles of guns, 
presumably for purposes of defense. 
Quite recently the question arose as to 
when a merchantman was using her guns 
defensively and when offensively. Of 
course, if she used them offensively, she 
would lose her status as a merchant ship 
in neutral ports, and also the right to be 
warned, visited, and searched before at- 
tack by the enemy, and this, regardless 
of the lives of those aboard her. Re- 
cently Germany raised the point that 


_ British merchantmen fired upon her sub- 


marines at sight, and this firing, it was 
said, constituted offensive action. But 
after considerable diplomatic correspond- 
ence the United States took the position 
that a merchant ship had a legal right 
to fire upon any war vessel bent upon 
her capture, and that when a submarine 
was sighted it could reasonably be as- 
sumed that it was on other than a peace- 
ful errand. At that time the world had 
never heard of any submarine save the 
torpedo-flinging kind, in view of which 
fact, the conclusion reached by the gov- 
ernment was not as farfetched as it 
might otherwise seem. 

But now there comes along the 
Deutschland! And what’s more, Ger- 
many says she has an entire fleet just 
like it! Obviously, the whole question is 
likely to be reopened, for it is difficult 
to assume that the sighting of ships of 
the Deutschland type would justify an 
attack from an enemy merchantman 
upon the ground that the submarine mer- 
chantman had blood in its eye. 

Under no law could an armed mer- 
chantman or a _ warship attack an 
unarmed and entirely harmless subma- 
rine freighter unless the latter was at- 
tempting to escape. And since there is 
no great structural difference between 
submarine merchantmen and submarine 
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war vessels, how is the enemy ever to 
tell who’s who? The coming of a num- 
ber of these harmless and inoffensive 
submarine traders would make it quite 
difficult to argue that the mere sighting 
of a submarine justified attack because 
its mission of destruction could be pre- 
sumed by reason of its previous reputa- 
tion. Clearly, the right of surface 
merchantinen to fire upon submarines at 
sight is made very uncertain by the birth 
of the submarine freighter, and since the 
reasoning to establish the right no longer 
holds true, perhaps the right itself is in 
jeopardy. 

The United States might easily be 
drawn into a discussion of this question 
should an American life be lost because 
of an attack without warning by a sur- 
face merchantman or warship on an 
unarmed submarine not attempting to 
escape; and also might our government 
be called upon to determine whether the 
firing by a surface merchantman in such 
a situation, regardless of the loss of 
American life, was an offensive rather 
than a defensive use of her guns, and if 
the former, whether she would not there- 
upon become a vessel of war, and no 
longer entitled to the protection and priv- 
ileges accorded strictly merchant ships in 
a neutral harbor. 


5. A neutral country is supposed to ac- 
cord a merchantman every protection 
within its waters, extending from its 
harbors 3 miles seaward. Undoubtedly, 
enemy warships will constantly be on the 
lookout for these submarines, and it is 
the duty of this country to see that these 
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over-zealous cruisers do not transgress 
the 3-mile limit. With surface vessels 
this could easily be accomplished by the 
posting of American war craft along the 
route to be traveled by the ship from our 
territorial waters to the open sea. But 
how can our war vessels thus protect a 
ship that dives like a loon? An Ameri- 
can warship might sail along right at her 
side, but if she takes a notion to dive, 
who knows where she might stick 
her nose up again? She might not come 
up until well out in the open sea, or she 
might travel directly along the coast 
within the 3-mile limit and bob up still 
in American waters, but a hundred miles 
from where she left her escort. How, 
then, can our government ever be certain 
that these boats get out of our waters 
before being attacked? 

Truly it is a privilege to live in this 
great age, where each succeeding day 
brings a new thrill, a greater excitement 
for the warm blood of the people of 
America. True, it all has its serious side 
for the American government, but may 
we not continue to hope that the master 
hands that have met, under great diff- 
culties, and conquered, at least in a 
measure, each arising problem, may be 
able to face those that are to come with 
the courage of duty well done and the 
consolation that an earnest endeavor to 
do justice invariably brings ! 
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Rights on the Public Domain 


BY SAMUEL HERRICK, M. Dip., D.C.L. 
Of the Washington, D. C., Bar 


| T the spirited session 

on water power, held 

by the Sixth National 

Conservation Con- 

gress, at Washington, 

District of Columbia, 

a few months ago, 

one of the extreme 

conservationists, at- 

tempted to draw a 

parallel between elec- 

tric power companies and railroad com- 

panies, even going so far as to state that 

the latter corporations had been “brought 

to terms” by the public, and that similar 

action should be taken against the electric 

power companies by securing passage by 

Congress of some pending bills designed 

to grant such companies as few-gights as 

possible on the public domain, and under 
as many restrictions as possible. 

In a short reply to this statement, the 
writer of this article pointed out the fal- 
lacy of such contention, and though sev- 
eral speeches were made later by men in 
the opposing camp, there wa$ no answer 
made, and no further attempt to draw a 
comparison between electric power and 
steam power companies, so far as con- 
cerned the acquisition of rights on the 
public domain. 

As a matter of fact, for more than 
forty years railroad companies have been 
enabled to secure absolute and irrevo- 
cable rights of way upon the public do- 
main by merely filing profile maps with 
the Interior Department, under the pro- 
visions) of the act of March 3, 1875 (18 
Stat. at L. 482, chap. 152, Comp. Stat. 
1913, § 4921). It has, furthermore, been 
held both by. the Department and the 
courts that even, without filing such maps 
a tailroad: company can secure such ease- 


ment by merely constructing its line of 
road upon the public lands, without any 
previous notice to the government what- 
ever. Jamestown & N. R. Co. v. Jones, 
177 U. S. 125, 44 L. ed. 698, 20 Sup. Ct. 
Rep. 568 ; Noble v. Union River Logging 
R. Co. 147 U. S. 165, 37 L. ed. 123, 13 
Sup. Ct. Rep. 271; Dakota C. R. Co. v. 
Downey, 8 Land Dec. 115; Re Hager- 
man Valley & W. R. Co. 40 Land Dec. 
184. . 

In sharp contrast with this situation, 
an electric power company can, accord- 
ing to the Interior Department, secure no 
right of way across the unappropriated 
lands of the United States, except that 
under the act of February 15, 1901 (31 
Stat. at L. 790, chap. 372, Comp. Stat. 
1913, § 4946), the Secretary of the In- 
terior has discretion to allow or refuse 
a mere permit for electrical plants, for 
canals, ditches, pipes, pipe lines, flumes, 
tunnels, and other water conduits, and 
for water plants, dams, and reservoirs, 
but only under the express provision and 
qualification “that any permission given 
by the Secretary of the Interior under 
the provisions of this act may be re- 
voked by him or his successor in his dis- 
cretion, and shall not be held to confer 
any right, or easement, or interest in, to, 
or over any public land, reservation, or 
park.” Several other acts have been 
passed both before and since, but are 
relatively unimportant and need not be 
considered here. 

This statute has been construed and 
administered by the various departments 
of the government according to the nar- 
row language used, namely, as not giving 
any right, title, or interest, and as being 
revocable within the discretion of the 
Secretary of the Interior issuing the per- 
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mit, or of any of his successors. For 
more than ten years after its passage it 
was also construed as meaning that the 
permit ceased to exist, ipso facto, upon 
the allowance of any final homestead, or 
desert land, or other public land, entry 
covering the same 
tract; so that de- 
signing and specu- 
lative persons 
could easily have 
frustrated large 
electrical develop- 
ment on any given 
portion of the pub- 
lic domain by lo- 
cating scrip on 
land covered by 
approved permits, 
or by making some 
character of entry 
thereon. This was 
changed by regu- 
lations adopted in 
1912, providing 
that any entry 
made upon land 
covered by an ap- 
proved permit was 
subject to that per- 
mit, and that upon 
revocation thereof 
the right of way 
vested in the Unit- 
ed Statés govern- 
ment, and not in 
the entryman. 

The Agricultural 
Department in ad- 
ministering this 
law has levied 
against electric 
power companies 
having any, even 
the smallest por- 
tion, of their con- 
duits, reservoirs, 
pipe lines, etc., 
within a national 
forest, an annual 


such charges is steadily increasing. 
Quite evidently, this is a tax on the ulti- 
mate consumer, and an unjustly discrimi- 
natory tax as compared with conditions 


SAMUEL HERRICK 
license fee termed 
a “conservation charge:” and its an- 
nual reports show that its revenue from 
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in those states which have no public lands 
remaining. 

Necessarily this gives a most insecure 
tenure of title, if indeed it can be called 
“title” at all. The government depart- 
ments maintain that the clause of revoca- 
bility would be 
exercised only in 
extreme cases, and 
therefore it need 
not be seriously re- 
garded. It has hap- 
pened, however, 
that one Secretary 
of the Interior but 
a few years ago, 
and within two 
days of the expi- 
ration of his term 
of office, summar- 
ily revoked all the 
permits involving 
lands within na- 
tional forests, 
upon which an- 
agreement for the 
conservation 
charge had not 
been executed, 
This action was 
without any pre- 
vious notice what- 
ever to the per- 
mittees, or any 
chance to be heard, 
and demonstrated 
the dangers of ad- 
herence to such a 
form of tenure. 

In many in 
stances suits have 
been brought by 
the United States 
government against 
hydroelectric com- 
panies operating 
within forest res- 
ervations, both 
with and without 
such permits, but without agreement 
for payment of the conservation charge. 
While none of these cases has been 
finally determined, their institution 
has resulted in financial difficulties 
for the companies affected, and in at 
least one instance contributed materially 
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to the throwing of the company into a 
receivership. 

These companies contend, that they se- 
cured absolute rights of way upon the 
public domain under § 9 of the act of 
July 26, 1866 (14 Stat. at L. 251, chap. 
262), as amended by the act of July 9, 
1870 (16 Stat. at L. 218, chap. 235, 
Comp. Stat. 1913, § 4648). These two 
statutes were, with slight changes, incor- 
porated in §§ 2339 and 2340 of the 
United States Revised Statutes, reading 
as follows: 


“Sec. 2339. Whenever, by priority of pos- 
session, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, 
have vested and accrued, and the same are 
recognized and acknowledged by the local cus- 
toms, laws, and the decisions of courts, the 
possessors and owners of such vested rights 
shall be maintained and protected in the same; 
and the right of way for the construction of 
ditches and canals for the purposes herein 
specified is acknowledged and confirmed; but 
whenever any person, in the construction of 
any ditch or canal, injures or damages the 
possession of any settler on the public domain, 
the party committing such injury or damage 
shall be liable to the party injured for such 
injury or damage. 

“Sec. 2340. All patents granted, or pre-emp- 
tion or homesteads allowed, shall be subject 
to any vested and accrued water rights, or 
rights to ditches and reservoirs used in con- 
nection with such water rights, as may have 
been acquired under or recognized by the pre- 
ceding section.” 


The various departments of the gov- 
ernment have, since the year 1909, denied 
the application of these statutes to the 
generation of electric energy, and have 
secured a decision to that effect in the 
lower Federal courts. The cases in- 
volving this question have now reached 
the Supreme Court of the United States, 
and have been set down for argument 
early in the coming October, so it is 
hoped that there will soon be rendered 
an authoritative ruling upon the proper 


construction of the previous statutes on 
this subject. 

So far as the executive branch of the 
United States government is concerned, 
however, there has been no semblance of 
equality of treatment of steam power and 
electric power companies with respect to 
the acquisition of rights upon the public 
lands. 

The former, although established many 
years prior to the growth of electric con- 
cerns, have uniformly been given abso- 
lute title, while the latter, partaking, as 
they do, of the nature of an infant in- 
dustry have been impeded in their every 
effort to secure even the semblance of 
title for their reservoirs, ditches, pipe 
lines, etc. In this connection, it is to be 
noted that no Secretary of the Interior 
has ever recommended to Congress 
the repeal or modification of the rail- 
road right of way act of March 3, 
1875 (supra); while at the same time 
such administrative officers of the gov- 
ernment have uniformly recommended 
against the enactment of sane legislation 
advocated by engineers and financiers 
interested in electrical power develop- 
ment. One of these bills, namely, that 
introduced by Senator Myers, of Mon- 
tana, will probably be voted upon early 
in the next session of Congress, and, if 
enacted into law, will result in destroying 
that discrimination against electric power 
companies which the Federal government 
has established, though without ever as- 
signing or attempting to assign an ade- 
quate reason therefor. 
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Short-Circuited! 


BY THANE MILLER JONES 
Judge of Probate, Woodstock, N. B. 


R. STEPHEN K. 
SKINNER, §attorney 
at law in good stand- 
ing—as yet,—grunted 
brusque directions to 
two stenographers ; 
then strode into his 
consulting room, care- 
fully closed the door, 
and eased himself into 
his chair at the big 
rosewood desk. 

A little dark man sat nervously await- 
ing his leisure. 

“Well, my esteemed associate,” 
grinned Skinner, “any more accident 
cases? Seems to me you haven’t been 
onto your job, or else the corporations 
have been getting more careful—or hav- 
ing better luck. Of course the Ham- 
stead company, of which I have the 
honor to be attorney, are always care- 
ful. ‘Costs more—worth it,’” he added 
with a derisive grin. 

“That’s what I want to see you about, 
Steve,” broke in little Mr. Geddes seri- 
ously. “This Manley claim—” 

“What claim is that?” 

Mr. Samuel Geddes, claims agent of, 
inter alia, the Hamstead Railway, Heat, 
& Power Company, drew a long envelope 
from his pocket, glanced at the indorse- 
ment, and explained. “Timothy Manley, 
a conductor on one of the company’s 
street cars, instantly killed in a collision 
with another of the company’s cars—” 

“Oh, yes; I recall that. That was a 
case — between ourselves— where the 
overhead expenses necessitated the strict- 
est economy in the underfoot expenses,— 
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the powerhouse men, the barn-men, and 
such mere cogs. Think of sending out a 
car with the wrong motor handle! As I 
recall it, this Manley told the motor man 
of the car that had stopped just short of 
a head-on collision to back away. The 
fellow operated the motor handle in the 
usual way, but the ill-harnessed Franken- 
stein of an electric monster saw its 
chance, like a vicious horse, and, leaping 
forward instead of backward, caught 
poor Manley—ugh! And so the 


estate has the audacity to claim damages, 


eh? Well, who did Manley leave him 
surviving. Wife—children?” 

“A young wife, who was a Miss Mabel 
Runciman. He had been married only 
four months.” 

“Too bad, ain’t it . . . . Then what?” 

“The widow refuses to accept the 
death benefits.” 

“Like hell she does! Have you a copy 
of Manley’s contract with the com- 
pany ?” 

“Here it is.” 

“Hum ... . to and with the ‘Relief 
and Hospital Department of the Ham- 
stead’... Hum. . . . Copy of his ap- 
plication and agreement. Aha! One of 
the company’s strongest forms. Signed 
three years ago. Beneficiary changed 
from estate to wife last January. Good 
hubby. Him .. . . in consideration of 
his employment and in further considera- 
tion of the said Relief Department agree- 
ing to pay to beneficiary usual stipulated 
amounts he, on behalf of himself, his 
heirs, executors and administrators, 
agrees in case of death from accident 
whilst in employ of company, that his 
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estate shall accept the benefits in full of 
all claims, and, as a condition to the pay- 
ment thereof, shall release and forever 
discharge company from any and all 
claims for damages that may have ac- 
crued by reason of company’s negli- 
gence or otherwise. If estate shall re- 
fuse to accept benefits but shall instead 
bring suit against company, it shall 
thereby forfeit all claim to benefits. 
Gad! The legal mind that originally 
drafted that little agreement was worth 
its weight in radium to corporations, be- 
lieve me. . . . Now, what’s the trouble 
with the Widow Manley? Did you see 
about having the grocer, the milkman, 
the undertaker, and other gentlemen in 
trade present their little accounts just be- 
fore you stepped up with the first instal- 
ment of the Department’s benevolent 
contribution and a form of release?” 

“Of course I did. I always do. But 
there was an old hick of a lawyer—judge 
or something—there when I arrived. He 
was patting her hair and consoling her 
and all that movie stuff, and when I 
spoke feelingly about the deceased and 
about the money that would help a lit- 
tle, I hoped, the old hick got on his high 
horse and came at me like—like one of 
them Canadian lumber jacks charging 
from the trenches. Fairly drove me out 
of the house—” 

“What! That must have been old 
Judge Enright. Tall, thin old gink; 
frock coat, silk hat, cane and gloves, eye- 
glasses ; pompous—” 

“That’s him. Is he a lawyer?” 

“Yes. A retired judge of the second 
circuit. One of those staid old hypo- 
crites. Plays the soul-of-honor game. 
Trust him if he gets a chance! We're all 
alike—and then some. What did he say, 
exactly ?” 

“Say? What didn’t he say! He—he 
preached a sermon. A lot of hot air 
about the sacred rights of the working- 
man, the modern corporations’ mon- 
strous and criminal disregard of human 
life. Part of the time I was backing 
down the front steps and the neighbors 
were tittering. And the-little widow was 
looking up into his Henry Clay face as 
though he was an animated brass god.” 


“Did he say he would sue the com- 
pany ?” 
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“He said that he was retained to insti- 
tute proceedings in the courts for the re- 
covery of adequate compensation under 
the laws for the death of Timothy Man- 
ley by wrongful act of the company—” 
“That’s the way the judge pronounces 
‘sue.’ ” 

“How much will he claim ?” 

“Oh, he'll claim $15,000, and he'll 
want $12,000. Unless something turns 
up we'll have to pay him $8,000 or 
$10,000, I suppose. But I may think of 
something. I have been able before 
now’ —Skinner grinned cheerfully—“to 
induce the judge, who thinks I am a de- 
serving young man, to take a convenient 
view of the facts. I may be able to pull 
wires—charged wires!—that will sting 
him some.” 

“Just so,” grinned Geddes, his dark, 
foxy face screwed up appreciatively. 
“As long as you don’t get the wires 
crossed.” 

“In the meantime, Sam, make your re- 
port to the company as to Manley’s 
habits. Look up his marriage, see if he 
was sporty, had any bad habits; affects 
damages. Don’t draw it too mild. May 
want to use it with the judge.” 

Geddes nodded, hesitated, then said: 
“It’s about time, Steve, that you began 
to deliver the goods. The company’s hot 
under the collar about those Penfield 
cases, and you're getting in bad with 
them in spite of all J can say for you. 
Gotta be doing something to tickle ’em 
or re-tire.” 

Skinnef savagely jerked open a drawer 
in his desk, banged it shut again, and 
cursed freely and with considerable na- 
tive eloquence. 


The lawsuit dragged its slow length 
along. Neither side moved beyond the 
necessary steps in the cause. At length 
circuit week came. Court would open on 
Tuesday morning. 


On Monday morning at eleven Skinner 
decided that he must go to the judge. 
His fertile brain was full of tentative 
schemes. That he schemed rather than 
planned was characteristic of him. Well- 
directed effort was a task. He was lazy 
in his reading and slipshod in his brief- 
ing; but foxiness was first, second, and 
third natures with him, and his capacity 
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for subterfuge did not not need the stim- 
ulus of a correspondence course. 

Judge Enright greeted him with cor- 
diality. 

“Judge,” suggested Skinner, as soon 
as he could find a chair unlittered with 
manuscript, “I would like to discuss, 
without prejudice, the legal effect of the 
relief contract with you. I don’t think 
you have seen the exact wording—” 

“No, but I sufficiently gather the im- 
port of it from the pleadings. I rest my 
claim that it is worthless on the broad 
principle that all these contracts are in- 
operative unless acted upon by way of 
acceptance of the benefits thereunder.? 
And they are virtually waste paper even 
then, for the acceptance of amounts 
equivalent to those specified thereunder 
is really, under the cases, a compromise 
with the company, after the accident, of 
the cause of action given by the statute.* 
There is, however, an evil principle be- 
hind them, and it is this: The widow, 
for example, knows that her husband put 
his name to it, that he has promised to 
obey it, and that his estate shall obey it; 
she is loth to break her husband’s 
pledged word. In her fresh grief this 


appears to her in the light of a disloyalty. 
Then, too, she is harassed by pressing 
small debts, and between the two she is 
often virtually forced—though grave 
judges placidly call it making her elec- 
tion!—into taking the mess of pottage 
offered by the relief association—” 


“But—” began Skinner. 

“As for the corporations that obtain 
the workingman’s signature to this spe- 
cies of adroit contract,” continued the 
judge, begging Skinner’s attention with 
uplifted palm, “they want the ‘velvet,’ 
as the young men say, of the able-bodied 
workingman of this country, but they 
demur at paying for that velvet—once 
they have ripped, crushed, or shocked the 
life out of him—at jury prices under the 
law. They with supreme selfishness try 
in every way in their power—negligence 
contracts, so-called relief associations— 


1 Eckman : Chicago, B. & Q. R. Co. 169 IIl. 
312, 48 N. E. 496, 38 L.R.A. 750; Pittsburg, 
ore t. = a ee Cox, 55 Ohio St. 497, 
. E. 641, 35 L.R.A. 507; Pittsburgh, C. C. 
m Co. v Lorie 152 Ind. 345, 53 N. E 

L.R.A. 638, 
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to rid themselves of all liability or, fail- 
ing that, to reduce its extent. And Labor 
will fight a losing game until the whole 
antiquated, cruel, capital-devised system 
of the common-law action for damages 


_with all its handicaps is replaced by ade- 


quate measures of workmen’s compensa- 
tion laws under effective boards. Al- 
ready the majority of our sister states 
have got into line.” * 

“Go hire a hall!” was Skinner’s mental 
comment, but outwardly—he must 
humor the old hick—he nodded sympa- 
thetically. 

“Even though the abolition of the 
present evil system would cut out a lot 
of profitable litigation, I warmly ap- 
prove,” asserted Skinner, his tongue in 
his cheek. 

The judge smiled approvingly, then 
continued: “Take this Manley Case: 
If I had not, fortunately, chanced to be 
with Mrs. Manley when the adjuster ar- 
rived, she would, I have little doubt, con- 
sidering her situation of helplessness ; 
pressing small debts, all of which by a 
strange coincidence had been most inop- 
portunely demanded; her ignorance of 
her rights; her husband’s signature 
thrust into her face,—accepted the pit- 
tance offered. Now in this case the 
company ’s negligence is clearly prov- 
able—” 

“T don’t admit that,” demurred Skin- 
ner. “The barn-man who sent the car 
out improperly equipped was a fellow 
servant—” 

The judge smiled. “The nefarious 
doctrine of fellow servant has, I regret- 
fully admit, been stretched by the courts 
to terrible lengths; yet fortunately we 
have, in this class of cases at least, a line 
of decisions collected in the case of”—he 
reached for an open book on the top of 
his desk—“Chicago Union Traction Co. 
v. Sawusch,* which is annotated here in 
the Lawyers Reports Annotated, the au- 
thority of which I dare say”—he added 
with mild i irony— ‘you do not feel called 
upon to gainsay. 


2Johnson v. Philadelphia & R. R. Co. 163 
Pa. 127, 29 Atl. 854. 

8 See Case AND CoMMENT, September, 1915. 

#1 L.R.A.(N.S.) 670. é 





“Well, but—” 

“And I presume that you have con- 
sidered the application in these cases of 
the sound principle that the master’s own 
duty cannot be delegated so as to relieve 
him from liability—” 


“TIT understand your contention,” 
grudged Skinner, “but—” 

“Yes?” 

Skinner smiled mysteriously, then 
said: “Of course there are matters 


which I do not—at the present moment— 
feel free to speak of—” 

“Oh, certainly,” hastened the judge, 
glancing sharply at Skinner. “But, pre- 
suming the law is with us, here’s a young 
man—I do not know his exact age. He 
came to this state about four years ago, 
as I have been informed—” 

Skinner nodded. “Yes—from Spring- 
field, Illinois.” 


The judge flushed unaccountably, and 
stared furtively into Skinner’s crafty 
face. An uncomfortable thought dis- 
turbed his usual placidity, but he con- 
tinued: “I have not deemed it of suffi- 
cient importance to send inquiries to— 
Springfield for the mere purpose of as- 
certaining his exact age. His wife is the 
beneficiary, and, under the statute, there 
being no children, she is. the sole person 
entitled to damages... Now assuming 
Manley to have been twenty-six or 
twenty-seven ; sober habits—” 

“Fairly so,” ventured Skinner with an 
air of ingenuousness. “My report from 
our Mr. Geddes is very circumstantial as 
to this as well as some other matters 
affecting damages. Would you, by the 
way, care to examine the report, judge— 
without prejudice?” 

“Well—now that you so kindly sug- 
gest it—” 

“T’'ll send it around to you this after- 
noon. Everything aboveboard is my 
motto. You can return it to me when 
court opens in the morning.” 

“Thank you,” gravely responded the 
judge. “But say fairly sober habits, in- 
dustrious, intelligent ; expectation of life, 
say, thirty-six years; earning from $100 
to $115 per month, I feel that a jury 
would give at least $10,000 and that a 
court of appeal would not disturb such 
So that my standing 


an assessment.® 
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offer to accept $9,000 is generous—” 

“I must differ,” protested Skinner. 
“Phere are no children. The damages 
recoverable are naturally less. If there 
was no wife—” 

“But there is a wife.” 

Skinner’s eyes narrowed as he studied 
the old jurist. 

“There is — certainly ! — this — little 
woman, who under your advice will not 
accept the death benefits.” Skinner 
paused and scrutinized the judge’s 
twitching face. Then went on: “What 
I mean—of course !—is that damages are 
purely statutory. The wife takes as a 
wife, not as one who grieves for a lost 
friend. Suppose, for instance, that the 
parties were not legally married?” 

Judge Enright did not wholly repress 
a nervous start. He replied with forced 
calmness: “That can easily be ascer- 
tained.” 

Skinner replied abstractedly, “Oh, in 
this instance, yes. Our Mr. Geddes 
did—part of the routine only !—look up 
the Manley record.” Was there not a 
veiled mockery in his eyes? 

With an obvious effort at carelessness 
he continued: “Oh, by the way, judge, 


_ the company, after consultation with me, 


recently has directed me to withdraw for 
the present its offer, made without preju- 
dice, of a sum equivalent to the death 
benefits. Of course, while I wish to deal 
as frankly as possible with you, there are 
some matters which in the company’s 
opinion have a very significant bearing 
but which I am naturally not free to 
place before you.” 

Judge Enright retained a fair degree 
of restraint. “Quite right, my boy; I 
cannot complain of any lack of fairness 
on your part. These negotiations are 
quite optional.” 

Skinner moved toward the door. “T’ll 
send those Geddes papers around this 
afternoon, judge.” His grin held a tan- 
talizing hint of suppressed information 
which if disclosed would, bomb-like, 
shatter his opponent’s case to tatters. 

The judge smiled and nodded, then, as 


the door closed, he sprang to his feet and 


5See Pulaski Gaslight Co. v. McClintock, 
97 Ark. 576, 134 S. W. 1189, 1199, 32 L.R.A. 
(N.S.) 1062. 
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paced the room in extreme agitation. 
How much did Skinner know? 

When Sam Geddes called at Skinner’s 
office that afternoon he found that attor- 
ney brusque. 

“Geddes, I suppose you think that 
your history of Manley is pretty com- 
plete?” growled Skinner. 

“Well, I spent time enough on the 
job,” defended Geddes uneasily. “Some 
of the sporting tendencies are a little 
colored as per directions.” The little 
man giggled unpleasantly; then, as 
Skinner’s face still wore that curiously 
disapproving expression, inquired sul- 
lenly: “Why, what’s the matter?” 

“Matter enough!” burst out Skinner. 
“We come mighty near settling a bogus 
claim. Here,”—tossing a letter at Geddes 
across the desk—“You just read that! 
Gad, if I hadn’t thought of the possibil- 
ity of something like this, where would 
we have been? Read it aloud.” 

Geddes read with a growing astonish- 
ment. 


“Private and confidential. 

Springfield, Ill., July 29, 1916. 
Dear Mr. Skinner,— 

In reference to Timothy Manley, formerly 
of this city, I beg to further report: On No- 
vember 16/08 he was married to a Miss Eva 
Snow, daughter of W. S. Snow, of this place. 
I have obtained a certified copy of the mar- 
riage certificate. Manley left here hurriedly in 
1912. I understand that his wife is still in 
the city. Will no doubt locate her definitely 
during the day. Wire further instructions. 
There has been no divorce. 

Yours respectfully, 
J MAson. 


P. S.—Steve, I went to school with that girl 


Manley married there— Mabel Runciman. 
Can’t you give her the death benefits, and let 
it go at that? This wife here will probably 
never hear anything about what became of her 
husband. Keep it out of the courts if you 
can. It will kill that little woman a 


” 


Geddes glanced up stupidly at Skinner 
whose face was imperturbable. Then he 
looked down at the letter again and re- 
read it slowly. “Good Lord, Steve, this 
shuts the little widow out entirely!” 

“Sure, too bad, ain’t it?” agreed 
Skinner grinning. 

“You're certainly a live wire!” ex- 
claimed Geddes. 

Skinner leaned forward, hesitated, 
then explained: “I understood from 


your report that Manley came from 
Springfield, but had been close-mouthed 
about details—so his chums reported.” 

“Yes, I remember.” 

“Well, it occurred to me, after an 
illuminating talk with the judge, that 
there might be a good reason for his 
being close-mouthed. And this is the 
result.” 

“Who is Mason?” 

Skinner threw himself back in his 
chair, and_ bellowed _ boisterously, 
“Geddes, you hick, that letter was writ- 
ten by your humble servant on one of 
the typewriters at noon to-day when the 
girls were at lunch!” 

“The devil!” exclaimed Geddes, star- 
ing hard at Skinner. “What’s the idea?” 

“Listen here, son. Judge Enright 
honored me this morning with an inter- 
view. Well, the dear old fossil is nerv- 
ous about his case, without knowing why. 
I was bluffing along and happened to toss 
out the idea that the widow could only 
claim as widow. Then it struck me, sup- 
posing she ain’t a widow? She wouldn’t 
be if there was another wife, left behind, 
say, at Springfield—lost trace of her 
erring spouse.” 

“But,” objected Geddes, “the judge 
will make inquiries when you show him 
the letter.” 

“Little one, I’ll not show him the 
letter.” 

“Then how?” 

“Listen here. The judge has promised 
to consider your report. Into this report 
I will inadvertently slip this little letter. 
When he reads it, will he settle? Will 
he not! You can see now how I’ve 
manipulated the wires. Got ’em all in- 
stalled and properly insulated as far as 
I’m concerned. You watch the judge 
twist and squirm when the circuit is 
completed by this little live wire from 
our Mr. Mason. Wow!” 

“But,” objected Geddes, “won’t the 
judge know differently ?” 

“He knows nothing whatever except 
that Manley came from Springfield. 
And when he sees this private communi- 
cation never intended for his eyes,— 
coming on the eve of the trial,—he will 
simply know that it’s true. He.will fig- 
ure that inquiries will only stir up the 
first wife, and he’s not interested in her. 
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He would give an ar to save. Ben 
Runciman’s daughter from this dishonor. 
He will jump at’a reluctant offer from 
me,—which he will reason out is induced 
by Mason’s appeal,—jump at it.” Skin- 
ner “registered” glee with notable fidel- 
ity. He went on jubilantly: “He will 
now see why I withdrew my standing 
offer.” 

“It’s gorgeous,” admitted Geddes. 
“But you'll get back the letter?” 

“Sure,” explained Skinner. “He'll 
never let on he’s seen it. He’ll settle on 
some pretext to save his face, and hand 
the papers back to me. This will fix me 
up with the company. They want re- 
sults, damn them!” 

Following Skinner’s visit, Judge En- 
right sat stonily brooding at his desk, his 
lunch hour long past. 

The judge’s conscience was bothering 
him. The conscience is one of the most 
trouble-making survivals in man’s 
evolved organism. When it functions 
properly, its smile is sweet ; but its frown 
is—hell. 

The facts were: Timothy Manley, for 
whose widow he was now acting, had 
consulted him some three years before 
on the following state of facts: A few 
months before Manley had suddenly left 
Springfield, Illinois, and in this state had 
found employment as conductor on the 
Hamstead street car line. He had met 
Mabel Runciman, the daughter of the 
judge’s old friend Ben Runciman. The 
two had become deeply attached. _Man- 
ley wanted to marry her. But he had a 
wife living in Springfield—a hopeless 
lunatic. The doctors agreed that though 
she would never recover her reason she 
would live on and on,—it was pathetic. 
Could he get a divorce? Judge Enright 
advised him that he could not. Manley 
had paid him and left,—plainly rebel- 
lious. Then last January Judge Enright 
had been amazed to hear of the marriage 
of this Manley with Mabel Runciman. It 
was an abomination! He saw red for the 
time. He hastened to Runciman’s with 
denunciations trembling on his lips. But 
was he not too late? He encountered 
Manley who, after a startled recognition, 
evaded him. . . . The judge came to 
realize that he must choke back his 


death in April. 


wrath, |; Exposure would but‘increase the 
disaster. . . . Then had come Manley’s 
The judge sought to 
console the desolate widow. Her father 
had died, bankrupt, less than a month 
previous. The judge had forfended the 
poor girl against the bland advances of 
Geddes, and, full of indignation, had sued 
the company. Then doubt assailed him. 
His robust conscience twinged. She was 
not a widow,—under the statute. Well, 
she had been his wife in the sight of God. 
True, but whenever one is driven to this 
impassioned declaration, it means that 
the facts are against one—in the sight of 
man, Yet the company’s negligence had 
deprived her of the supporting arm of 
one who stood in the relation of a true 
husband. In the court of his conscience 
no decision had been reached. Now had 
come this peculiar hint from Skinner. 
If Skinner knew of Manley’s past, and 
was holding it back to deliver a crushing 
drive through his defenses at the trial,— 
if he concluded that, then the case must 
be at once withdrawn. 

The old judge sighed heavily, and 
went home. On his way through the 
general offices he stopped and dictated 
a few words to a stenographer. In the 
vestibule a clerk from Skinner’s handed 
him a long envelope. The live wire had 
coupled up Skinner’s circuit. And it was 
charged with a heavier voltage than even 
Skinner dreamed! 

The next morning Skinner, bustling 
papers under arm into the library, en- 
countered the judge, who sat peering at 
some typed sheets. The judge glanced 
up dejectedly. Skinner shot a glance at 
the papers on the table. He recognized 
his own bundle and grinned cheerfully. 
The little live wire was there. 

“Been looking into our little case, 
judge?” 

“Yes,” said the judge briefly. 

Skinner lit a cigarette and probed. 
“And the Geddes report?’ 

“Yes,” admitted the judge passing his 
hand nervously across his forehead. 
“There seemed nothing to materially 
alter my—” 

“Did you examine all the papers?” 
gasped Skinner. 


6 Lloyd v. Lloyd, 66 I. 87. 





290 


“Yes. I have weighed the matter very 
carefully.” 

Skinner was puzzled. “Of course 
there are some matters which, as I said 
yesterday, I cannot place before you.” 

The judge flushed with annoyance at 
the repetition. “It is to be hoped for 
your own sake, Mr. Skinner, that you 
are not overestimating their importance. 
The regrettable mistake in the Penfield 
Cases—” 

Had the judge then, as Geddes had 
suggested, some information as to Man- 
ley’s past which rendered the subterfuge 
of the letter worse than useless? In- 
wardly Skinner cursed vehemently. 

“But—but,” he stammered. 

“By the way, Mr. Skinner,” said the 
judge, “in the bundle you sent around 
to me there was a letter marked ‘private 
and confidential’ which I conceived to 
have been introduced into the file inad- 
vertently—” 

“Now he’s coming to it,’ mentally 
ejaculated Skinner. “Now he’s begin- 
ning to squirm!” His spirits arose. 

“Inadvertently and I hesitated to ac- 
quaint myself with its—” 

“What letter? Let me see the papers. 
I don’t remember.” 

Skinner opened the bundle and found 
the Mason letter. “Oh, did I leave that 
in the file? Heavens! I didn’t mean 
you to see that letter. Of course it gives 
the whole busi—” 

But the judge had not finished. He 
continued over Skinner’s interruption. 
“Hesitating for the reasons stated— 
which you will of course appreciate—I 
tried to get you on the phone last even- 
ing. Naturally in the absence of per- 
mission—” 

“You mean—you mean that you—you 
didn’t read it?” 

“T did not read it, Mr. Skinner. The 
matter need give you no further uneasi- 
ness,” assured the judge a little coldly. 

Skinner gawked open mouthed. The 
judge’s incredible sense of honor had 
afforded him perfect insulation. And 
Skinner’s wires had short-circuited! He 
suddenly stiffened. His unwieldy frame 
sagged against the library table. And 
the shock went under his tough hide to 
the very quick! He twisted his dazed 
-face up toward the unfeeling bust of 
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Pallas above the library door, and flung 
a question to the Universe: you 
beat it? Can you beat it?” 

“Pardon me—beat what?” inquired the 
judge mildly. 

Skinner turned one sick look upon that 
tranquil face, and in that moment real- 
ized something that his sordid soul never 
before believed—that there are lawyers— 
and lawyers. 

Despair, defeat, sagged his lax jaw. 
“IT meant—er—do you think you can beat 
—the company?” he explained wearily. 
Then himself added: “I think you can. 
I have concluded to settle. Will you 
step over to my office?” 

The judge smiled placidly. How 
groundless had been his fears! The 
nightmare was over. Now the little 
woman who waited would rejoice. He 
started to reply. Then he hesitated. 
Could he take this money? Suddenly— 
the actual money looming into view— 
his conscience thundered: Thou shalt 
not! He smiled wearily to think that he 
had ever contemplated the possibility. 
Yet he sighed as he recalled the destitu- 
tion of Ben Runciman’s daughter. Well, 
he would take care of her. Clearing 
his throat, he began: “Upon mature 
consideration, Mr. Skinner, I—” 

A clerk from his offices had hurried 
up. “Excuse me, Judge Enright, but 
you directed—” He held out a yellow 
envelope. ; 

“Pardon me, Mr. Skinner, one mo- 
ment.” 

Skinner grunted. 

The judge read silently: 

“Springfield, Ill, Aug. 1, 1916. 
“J. H. Enright, 
Attorney, 
Woman died December tenth, nineteen fif- 


teen. 
Gaunce.” 


The judge looked up with a serene 


“Ah! Unexpected news, that is, 
I confess, not without value. . . . Oh, 
in reference to the Manley Case. Yes, 
Mr. Skinner, I shall be happy,—shall be 
most happy to accompany you.” 


prin 


face. 
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the Latter’s Employees 
BY C. P. BERRY 


of the St. Louis Bar 
Aathor of Treatises on “‘Law Relating to Automobiles” and “‘ Restrictions on Use of 


COMPANY main- 
taining highly charged 
electric wires where 
persons have a right 
to go is under the 
duty of exercising the 
utmost care, to the end 
that such persons be 
not injured thereby.? 

The business of 
such a company is “so 
fraught with peril to the public that the 
highest degree of care which skill and 
foresight can obtain, consistent with the 
practical conduct of its affairs under 
the known methods and present state 
of its particular art, is demanded.” 
While the company is not an insurer, its 
patrons have the right to presume that 
they will not be injured in attempting to 
use that which the company sells, and 
that it will do all that human care, vigi- 
lance, and foresight can reasonably do, 
to protect them from injury.? 

Care, in this sense, means more than 
mere mechanical skill; it includes cir- 
cumspection and foresight with regard 
to reasonably probable contingencies.® 

This care is nothing more nor less than 
reasonable ; reasonable care being always 
commensurate with the danger to be an- 
ticipated. 

Due care in any case is dependent 





1 Jacksonville Electric Co. v. Sloan, 52 Fla. 
257, 42 So. 516; Younie v. Blackfoot, Light & 
Water Co. 15 Idaho, 56, 96 Pac. 193; Daltry 
v. Media Electric Light, Heat & P. Co. 208 
Pa. 403, 57 Atl. 833; Danville v. Thornton, 110 
Va. 541, 66 S. E. 839. 

2Denver Consol. Electric Co. v. Lawrence, 
31 Colo. 301, 73 Pac. 39; Escambia County 
Electric Light & P. Co. v. Sutherland, 61 
Fla. 167, 55 So. 83; Shaw v. North Carolina 
Pub. Serv. Corp. 168 N. C. 611, 84 S. E. 1010. 

3 Anderson v. Jersey City Electric Light Co. 
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upon and determined by the consequence 
or probable result of neglect. An in- 
crease of the danger and evil results of 
negligence increases the degree of care 
required to meet the duty to be borne by 
the responsible party. 

This care, caution, and diligence ex- 
tend to the construction, operation, and 
maintenance of the plant, and include 
the exercise of this high degree of care 
and diligence in making inspection,’ for 
the discovery of possible impairment or 
defects.5 And to this end the company 
should provide itself with and use the 
known appliances necessary to control its 
electrical current, and prevent the pass- 
ing of dangerous currents of electricity 
into the houses of its patrons, whether 
such deadly current be generated by it,® 
or be caused by lightning striking its 
wires.” 

By reason of this degree of care which 
such companies are required to observe, 
their patrons and persons on lawful busi- 
ness in the houses of their patrons have 
a right to assume, in the absence of 
knowledge or notice to the contrary, that 
the appliances and fixtures of the com- 
panies are free from defects which 
would permit the flow of an unnecessary 
and dangerous current of electricity into 
the houses.® 


o- J. L. 387, 43 Atl. 654, 6 Am. Neg. Rep. 
3 


4Younie v. Blackfoot Light & Water Co. 15 
Idaho, 56, 96 Pac. 193. 

5 Barnett v. Atlantic City Electric Co. 87 
N. J. L. 29, 93 Atl. 108. 

6 Smith v. Middlesboro Electric Co. 164 Ky. 
46, 174 S. W. 773. 

7Columbus R. Co. v. Kitchens, 142 Ga. 677, 
83 S. E. 529, L.R.A.1915C, 570. 

8 Smith v. Middlesboro Electric Co. supra. 
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Injury Due to Defect in Wires or 
Appliances of Consumer. 


There are two theories and two lines 
of decisions touching the liability of an 
electric company supplying current to a 
consumer where the injury arises by rea- 
son of a defective condition in the wires 
or equipment belonging to the consumer. 
One is that by the act of furnishing for 
use so dangerous a force as electricity a 
party is bound to know that the poles 
and wires over which it is to be conveyed 
are in such condition that the furnishing 
of such current will not endanger life or 
limb. The other is that the one who 
provides and controls the apparatus and 
equipment over which the current is con- 
veyed is bound to attend to their safety, 
and that its mere supply to such party 
does not render the party supplying it 
responsible for the condition of such ap- 
paratus and equipment.” 

The following rule is laid down in 
Hoffman v. Leavenworth Light, Heat & 
P. Co.;4 “when such power is simply 
furnished to a responsible party for use 
in a system of poles, wires, and appli- 
ances owned and controlled by such par- 
ty, and in proper condition to receive the 
current safely, the furnishing party is 
not required to maintain inspection, or to 
see at its peril that such equipment is 
kept safe, but so long as not chargeable 
with knowledge of defect therein, it may 
justly and reasonably assume that such 
safety will be maintained ; justly and rea- 
sonably, because the using party is pre- 
sumed to act in accordance with pru- 
dence and safety until the contrary ap- 
pears.” 

An electrical company is not liable for 






8 Maysville Gas Co. v. Thomas, 25 Ky. L. 
Rep. 403, 75 S. W. 1129; Lewis v. Bowling 
Green Gas Light Co. 135 Ky. 611, 117 S. W. 
278, 22 L.R.A.(N.S.) 1169; Hoboken Land & 
Improv. Co. v. United Electric Co. 71 N. a 
L. 430, 58 Atl. 1082; Herbert v. Hudson River 
Electric Co. 136 App. Div. 107, 120 N. Y. 
Supp. 672 

10 Hoffman v. Leavenworth Light, Heat & 
P. Co. 91 Kan. 450, 138 Pac. 632, 50 L.R.A. 
(N.S.) 574, also Hill v. Pacific Gas & E. Co. 
22 Cal. App. 788, 136 Pac. 492; National F. 
Ins. Co. v. Denver Consol. Electric Co. 16 
Colo. App. 86, 63 Pac. 949; Memphis Consol. 
Gas & E. Co. v. Speers, 113 Tenn. 83, 81 S. W. 
595, 16 Am. Neg. Rep. 596; Fickeisen v. 
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injury due solely to defects in interior 
wiring or arrangement of appliances or 
lamps, if that work was not done by the 
company and it had no control over it.” 
But the company may assume that the 
wiring is properly done, and arrange- 
ment of lamps and appliances made, to 
receive and use the voltage for which it 
was intended, and not a much higher 
voltage. 

Where the owner of a shop had the 
same wired by an independent contract- 
or, and the wiring was inspected by the 
city authorities and accepted by them as 
sufficient, it thereupon became the pri- 
vate property of such owner, and he 
alone was responsible for the condition 
of such wires. Accordingly, where such 
owner hung a lead wire over a nail until 
the insulation on the wire became defect- 
ive, and the building was set on fire 
thereby, and one who volunteered to ex- 
tinguish the fire was killed by an elec- 
tric shock from such wire, the electric 
company was not liable for his death." 

In Kentucky, the rule seems to be that 
an electric lighting or power company is 
not responsible for injuries received by 
persons arising solely from the defects in 
the wiring or appliances within the pa- 
tron’s building, and which are owned 
and exclusively controlled by the patron. 
In such a case the company does not owe 
such person any duty of inspection of the 
inside wiring or appliances. Of course, 
the defective condition of the patron’s 
wires or appliances would not relieve the 
company from liability for the conse- 
quences of turning into the same a dan- 
gerous current.’ 

Where a company was supplying elec- 
tricity to a customer who had installed all 


Wheeling Electric Co. 67 W. Va. 335, 67 S. E. 
788, 27 L.R.A.(N.S.) 893; Minneapolis Gen- 
eral Electric Co. v. Cronon, 92 C. C. A. 345, 
166 Fed. 651, 20 L.R.A.(N.S.) 816; Princeton 
Light . P. Co. v. Ballard, — Ind. App. —, 
109 N. 405. 

119] on ‘450, 138 Pac. 632, 50 L.R.A. 
(N.S.) 574. 

12 Reynolds v. Narragansett Electric Light- 
ing Co. 26 R. I. 457, 59 Atl. 393. 

13 Tbid. 

14 Minneapolis 7 Electric Co. v. 
Cronon, 92 C. C. A. 345, 166 Fed. 651, 20 
L.R.A.(N.S.) 816. 

15 Smith v. Middlesboro Electric Co. 164 Ky. 
46, 174 S. W. 773. 
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the inside wiring, excepting fuses, and 
all the wires, lamps, etc., were his prop- 
erty, the company was under no obliga- 
tions to inspect the wiring, although the 
contract under which the current was 
supplied gave it the right to enter upon 
the premises for the purpose of “inspect- 
ing its own or the customer’s wires or 
apparatus. ’”2¢ 

The owner of a house wired the same, 
under the inspection of the electrician of 
the city in which the house was located, 
and the wiring and electrical equipment 
were his property. In turning off an in- 
candescent light, after connection had 
been made with his wires and current 
turned on the same by the defendant 
company, he received a shock, which 
caused the injuries complained of. Two 
experts, one testifying for the plaintiff 
and the other for defendant, who exam- 
ined the premises to discover the cause 
of the accident, agreed that excessive 
voltage could only have been transmitted 
into the building by one of two means,— 
either by the transformer being out of 
order, or by a crossing of the secondary 
wire with a wire of higher voltage 
neither of which conditions was found 
to exist. To the contrary, the testimony 
of these experts was that, in their opin- 
ion, the accident was due to the circum- 
stance that the brass on the light bulb 
protruded from the socket in such a way 
that, when the light was on, the upper 
end of the brass was in contact with the 
wires in the socket. This theory was 
borne out by an experiment made by one 
of the experts. It was held that the 
plaintiff had failed to establish actionable 
negligence against the defendant, and 
judgment rendered in favor of defendant 


on a demurrer to the evidence, was af- 
firmed.” 


In a Louisiana case, in which recovery 
was sought for loss caused by fire started 
by electricity conducted into the house of 
a customer by the defendant, it was the 








16 Brunelle v. Lowell Electric Light Corp. 
188 Mass. 493, 74 N. E. 676. 

17 Peters v. Lynchburg Light & Traction Co. 
oo 333, 61 S. E. 745, 22 L.R.A.(N.S.) 


18 Hanton v. New Orleans & C. R. Light & 
P. Co. 124 La. 562, 50 So. 544. 
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latter’s contention that the fire would 
not have occurred had the fixtures in the 
house been such as it was entitled to re- 


quire. In this respect the court said: 
“Those fixtures had been in use for years 
before the fire, without injury or loss. 
They were accepted by defendant as suf- 
ficient. Had anything been wrong about 
them, defendant should have ascertained 
the fact by inspection and examination. 
Householders know nothing whatever of 
electricity, nor what the requirements 
called for to insure safety. Defendant is 
engaged in that particular business, and 
supposed to be informed fully as to what 
is needed in the premises.”!* 

In New Jersey it has been declared 
that an electric company must inspect the 
wires and appliances installed in a build- 
ing by other parties, before turning its 
current into the same. In this case, 
however, the damage was caused by a 
defective meter which the company itself 
had contracted with a competent elec- 
trician, as an independent contractor, to 
install. Of course, the company could 
not relieve itself of the obligation of a 
personal duty by employing an independ- 
ent contractor. 

If an electric light or power company 
contracts to wire and equip a building 
for the use of electricity, it is bound by 
the rules of law applicable to persons 
engaged in that business, and it under- 
takes to use the care and skill ordinarily 
used by such persons. It is liable, there- 
fore, only for a breach of that duty.™ 

The fact that a subscriber owns the 
wires and fixtures constituting the elec- 
trical appliances of his residence or place 
of business does not affect the question 
of the liability of the company for its 
negligence. This fact is only pertinent 
in the inquiry as to whether or not the 
defendant was negligent. It is liable 
for an injury resulting from its negli- 
gence although the dangerous current 
traversed the wires and fixtures of the 
subscriber before causing the injury.”* 









19 Hoboken Land & Improv. Co. v. United 
Electric Co. 71 N. J. L. 430, 58 Atl. 1082. 
20 Herzog v. Municipal Electric Light Co. 89 


App. Div. 569, 85 N. Y. Supp. 712, affirmed in 
180 N. Y. 518, 72 N. E. 1142. 

21 Union Light, Heat & P. Co. v. Arntson, 
87 C. C. A. 1, 157 Fed. 540. 


Case and Comment 


Overcharge of House Wires. 


Where a person was shocked by taking 
hold of a lamp, by reason of the primary 
current getting into the low tension wires 
in the building, due to two classes of 
wires coming in contact with each other 
outside the building, which was caused 
by the leaning of a pole on which was a 
heavy weight, and the condition of the 
pole could have been discovered within 
several weeks prior to the accident, it 
was held that the company was negli- 
gent.” 

A plaintiff, suing to recover for in- 
juries caused by the secondary light 
wires in the building in which he was 
employed becoming charged with the 
primary current, may show that it is cus- 
tomary for companies of the kind of de- 
fendant to use a device, not used by 
defendant, which would prevent high 
voltage from flowing from primary to 
secondary wires and thence into build- 
ings. 

In connection with this subject refer- 
ence should be had to the subdivision of 
this article entitled, Application of Doc- 
trine of res ipsa loquitur. 


: 


Delay in Repairing Defect. 

The fact that a dangerous condition of 
electric wires was allowed to continue 
for an unreasonable length of time, there- 
by causing the injury complained of, may 
be shown under allegations that the de- 
fendant negligently constructed and 
maintained a defective system of wires, 
defective because of improper fuse, plug, 
insulation, etc. And in such circum- 
stances, it was held proper for the plain- 
tiff to show that he tried to get the de- 
fendant’s office by telephone, in order 
to have the defect remedied, but could, 
not, and that he then went to its substa- 
tion and office and found no one there, 
and tried to find defendant several times, 
but could not until after the accident hap- 


pened.*4 





22 Union Light, Heat & P. Co. v. Lakeman, 


156 Ky. 33, 160 S. W. 723. 


23 Webster v. Richmond Light & R. Co. 158 


App. Div. 210, 143 N. Y. Supp. 57. 
24. Younie v. Blackfoot Light & Water Co. 
15 Idaho, 56, 96 Pac. 193. 


25 Von Trebra v. Laclede Gaslight Co. 209 


Mo. 648, 108 S. W. 559. 
26 Thid. 


Defective Insulation. 


It is said to be well settled that, when 
injury or death is caused by coming in 
contact with a highly charged electric 
wire, it is conclusively presumed that the 
insulation of the wire was defective.* 
Again, it is said that it is not necessary, 
for one who was injured by reason of 
defective insulation, to prove that the in- 
sulation was off the wire at the point of 
contact. All that is required of him is 
that he show that the defective insula- 
tion caused the injury without fault on 
his part, and that he was rightfully where 
he was.*6 

Where the insulation on primary 
wires, attached to a building, became 
worn, which permitted the bare wires to 
come in contact with the building cornice, 
setting fire to the building, the electric 
company was liable.?? 

Where recovery for an injury is 
sought on the ground of defective insula- 
tion, evidence of the location of the wires 
is admissible as bearing upon the degree 
of care required of the defendant in the 
particular instance.*® Expert testimony 
is proper on the question whether or not 
the wire in question was properly in- 
sulated.™ 


Wires Left on Buildings. 


An electric company was held liable 
for the death of one who was killed by 
a shock while attempting to put out a 
fire, started in the awning of a building 
located near his own, caused to ignite by 
the defective or improper condition of 
wires which formerly supplied an out- 
side lamp with electricity, and left hang- 
ing in front of the building by the com- 
pany when it removed the lamp; the de- 
ceased not being a trespasser as to the 
company.*° 





27 German-American Ins. Co. v. New York 
Gas & E. L. H. & P. Co. 103 App. Div. 310, 
93 N. Y. Supp. 46, affirmed in 185 N. Y. 581, 
78 N. E. 1103. 

28 Denver Consol. Electric ‘Co. v. Walters, 39 
Colo. 301, 89 Pac. 815. 

29 Thid. 


80 Caglione v. Mt. Morris Electric Light Co. 
56 App. Div. i91, 67 N. Y. Supp. 660. 





Absence of Lightning Arrester. 


An electric company is bound to make 
use of lightning arresters to prevent 
high voltages of electricity from entering 
the buildings of their customers, and en- 
dangering their lives or property, caused 
by lightning striking its wires.* 

In a recent Missouri case,®* in which 
the operator of an electrically propelled 
elevator was seeking recovery against his 
employer for injuries due to an electric 
shock caused by lightning, while he was 
operating the elevator, it was held that 
the jury were justified in finding the de- 
fendant liable on account of its failure to 
install lightning arresters. 


Negligence in Maintenance of Lamp 
Fixtures. 


It is a common practice for electric 
companies to install and maintain lamps 
in their customers’ places of business. 
In the maintenance of these fixtures the 
company is bound to the exercise of rea- 
sonable care. To this extent it places 
itself in the position of a tenant in pos- 
session of the place of business as to all 
persons lawfully entering the same. 

At the trial of an action by a member 
of a church to recover against a lighting 
company for injuries received while the 
plaintiff was attending religious services, 
by a lamp falling on him, it was shown 
that the church was the owner of the 
lamp, but that it was installed by the com- 
pany, and sold to the church under an 
agreement requiring the company to fur- 
nish the required electricity for the lamp, 
and to keep it and the machinery con- 
nected with it in good order, and fur- 
nish carbons, etc. Held, that the com- 
pany was liable. 

So, where a clerk in a store was in- 
jured by the fall of a lamp maintained by 
an electric light company from the ceil- 


81 Columbus R. Co. v. Kitchens, 142 Ga. 677, 
83 S. E. 529, L.R.A.1915C, 570. See also Nor- 
folk & P. Traction Co. v. Daily, 111 Va. 665, 
69 S. E. 963. 


82 Melcher v. Freehold Invest. Co. 189 Mo. 
App. 170, 174 S. W. 455. 
Fish v. Waverly Electric Light & P. Co. 
189 N. Y. 336, 82 N. E. 150, 13 L.R.A.(N,S.) 
a 109 App. Div. 919, 95 N. Y. Supp. 
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ing, the latter was liable if the fall of the 
lamp was due to its negligence. In this 
connection evidence as to the usual 
method of attaching fixtures of the kind 
to ceilings, and that when properly at- 
tached the hooks to which the same were 
suspended are so placed as to pass 
through the ceiling board into a joist, and 
that the lamp in question was suspended 
from a hook inserted merely in the ceil- 
ing boards, out of which it pulled, and 
that the hook was not more than a foot 
from a joist, was admissible.*® 

A city which leased an electric lamp to 
a customer which it installed in his place 
of business was held to be liable to an 
employee of the latter who was injured 
by an electrical shock, received while he 
was warming his hands about the globe, 
the shock being due to imperfect insula- 
tion of the fixture. It was further held 
that, under these circumstances, the city 
could not escape liability on the plea that 
the evidence did not show whose duty it 
was to keep the lamp properly insulated. 


Accessibility to Children of Wires or 


Fixtures. 


If electric wires or other appliances 
are where children may come into con- 
tact with them, this fact must be taken 
into consideration, and the highest de- 
gree of care must be exercised to avoid 
injuring them. It is not a mere possi- 
bility, but a reasonable probability, of 
accessibility of such appliances to and by 
children, that invokes this strict rule.*” 


Contributory Negligence. 


The requirement of a high degree of 
care on the part of an electric company 
does not relieve the injured person from 
the consequences of contributory negli- 
gence.*® [t has been said to be a well- 
recognized rule that one who volunta- 
rily puts himself in contact with a wire, 


84 Fish v. Kirlin-Gray Electric Co. 18 S. D. 
122, 112 Am. St. Rep. 782, 99 N. W. 1092, 16 
Am. Neg. Rep. 590. 

35 Fish v. Waverly Electric Light & P. Co. 


su 
$6 Thomas v. Somerset, 30 Ky. L. Rep. 131, 
97 S. W. 420, 7 L.R.A (NS -) 963. 

87 Denver Consol. Electric Co. v. Walters, 
39 Colo. 301, 89 Pac. 815. 

88 Weir v. Haverford Electric Light Co. 221 
Pa. 611, 70 Atl. 874. 
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knowing it to be charged with a deadly 
electrical current, is guilty of contribu- 
tory negligence; and that this is true of 
any adult, although he is wholly un- 
skilled in handling electricity. 

Where deceased knew that electricity 
is a dangerous agent, and that on the 
same day another man had received so 
severe a shock from an electric switch 
that part of the flesh of his hand was 
actually adhering to the metal, and for 
no useful purpose and not in the line of 
his duty, but merely to demonstrate to 
another that a spark could be drawn 
from the metal part of the switch, he 
placed the knuckle of his little finger of 
his right hand against or close to the 
metal, and thereupon received a shock 
which killed him almost instantly, it was 
held that deceased was contributorily 
negligent as a matter of law, although he 
did not know that the switch was or was 
not charged with a deadly current. 


A customer was not necessarily negli- 
gent in touching insulated wires in his 
place of business in the course of work 
done for his benefit, where it was not 
ordinarily dangerous to touch them, and 
they were rendered dangerous on this 
occasion by becoming overcharged. In 
this case it was said that, “The patrons 
of the company have the right to assume 
that everything that is open to touch con- 
cerning the appliances by which the elec- 
tricity is conveyed can be touched with 
safety, and that the company has done 
all that human care, vigilance, and fore- 
sight can reasonably do, consistent with 
the practical operation of its plant, to 
render such appliances safe.” 


In an action to recover for the death 
of a person killed by an electric shock 
coming from an extension wire, it ap- 
peared that between two and _ three 
o’clock one morning the deceased and 
his wife heard an unusual buzzing noise ; 
that he must have attributed the noise 
to electricity, as he went upstairs and 
turned off the entrance switch; that his 
wife warned him to be careful, and he 


89 Capital Gas & E. L. Co. v. Davis, 138 Ky. 
628, 128 S. W. 1062. 

40 Wilger v. Wisconsin Traction, Light, 
_ & Power Co. 160 Wis. 654, 152 N. W. 


41 White v. Reservation Electric Co. 75 


Case and Comment 


replied that there was no danger, that 
enough current could not come in to hurt 
anybody, that it would blow out the 
transformer before it would come in; 
that after turning off the switch the 
noise came on again, and the cellar indi- 
cator in the dining room showed that 
there was a light in the cellar; that he 
started down cellar, lighting his way 
with a match, and the noise ceased be- 
fore he opened the cellar door; that the 
cellar was usually lighted by an electric 
bulb attached to a wire about seven or 
eight feet long; that deceased took hold 
of the cord and lifted it towards him; 
that the bulb lighted, and at the same 
time deceased groaned and fell. It was 
not seriously disputed that deceased was 
killed by an electric shock, and that or- 
dinarily the current entering the house 
was not deadly, or even dangerous. It 
was contended by defendant that the ex- 
tension cord rested on the cellar bottom, 
and the insulation was so worn that it 
afforded an easy way for the current to 
reach the ground, and that the deceased 
knew that, and was reasonably familiar 
with the dangers of electricity. It was 
held, that the question of contributory 


negligence was for the jury and judg- 
ment for plaintiff was affirmed. 


Application of Doctrine of Res Ipsa 
Loquitur. 


The doctrine of res ipsa loquitur (the 
thing speaks for itself), as used in the 
law of evidence, means that the circum- 
stances surrounding the happening of an 
accident tended to show negligence on 
the part of the defendant ; that where the 
thing or appliance causing the injury is 
used or operated with reasonable care 
such accidents do not ordinarily occur. 
Consequently the happening of such an 
accident, with the circumstances sur- 
rounding the same, is evidence that rea- 
sonable care was not exercised. The rule 
is applied where the thing which caused 


the injury is under the exclusive man- 


Wash. 139, 134 Pac. 807. 

42 Witmer v. Buffalo & N. F. Electric Light 
& P. Co. 112 App. Div. 698, 98 N. Y. Supp. 
781, affirmed in 187 N. Y. 572, 80 N. E. 1122. 








agement of the defendant, and the evi- 
dence of the true cause of the accident 
is therefore accessible to the defendant 
and inaccessible to the person injured. 

It follows from the reasons stated for 
the application of this doctrine that it is 
applicable where the electrical facilities 
causing the injury complained of were 
installed by the defendant or were under 
its control or management at the time 
of the accident; and that it can have no 
application where the accident was due 
to a defective appliance under the man- 
agement of the plaintiff; nor to a case 
involving divided responsibility, where 
an unexplained accident may have been 
attributable to any one of several causes, 
for only some of which the defendant is 
responsible.** 

This doctrine was held rightly applied 
where the plaintiff was injured while 
adjusting an electric light in his resi- 
dence, by an electric shock transmitted 
from the outside wires of the defendant 
company entirely without fault on his 
part and in a manner which could not 
have happened had such outside wires 
been in proper condition.“ 


If an injury was due to a dangerous 
current of electricity entering the wires 
of a customer by reason of the defective 
condition of the company’s transformer, 
which was under its exclusive control, 
the company is prima facie liable, and 
the showing of these facts is sufficient to 
require the company to prove that no 
negligence on its part was responsible 
for the defective condition of the trans- 
former, or to stand liability for such in- 
jury. 

The same is true where the excessive 
current is shown to have been due to a 
crossing of primary and secondary wires 
at the transformer, although the wires 
were properly installed. 

Where a person was killed by the full 


43 Peters v. Lynchburg Light & Traction 
Co. 108 Va. 333, 61 S. E. 745, 22 L.R.A. 
(N.S.) 1188. 

#4San Juan Light & Traction Co. v. Re- 
quena, 224 U. S. 89, 56 L. ed. 680, 32 Sup. Ct. 
- 399, affirming 4 Porto Rico Fed. Rep. 

45 Shaw v. North Carolina Pub. Serv. Corp. 
168 N. C. 611, 84 S. E. 1010; Webster v. Rich- 
mond Light & R. Co. 158 App. Div. 210, 143 
N. Y. Supp. 57. 
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voltage of a primary wire entering the 
building of a customer over the second- 
ary wires, and it was shown that this 
condition was due to a burning out, 
breaking down, or other weakened con- 
dition of the transformer, which in- 
capacitated it from doing its work, and 
the transformer was wholly under the 
control of the company, it was held that 
a prima facie case of negligence had been 
established against the company.*? 

And this presumption of negligence is 
not overcome by evidence that the trans- 
former was made by a reputable manu- 
facturer, without evidence as to who pur- 
chased it, and when; how long it was in 
service, and what that service was; its 
condition at the time of installation at 
the place in question; whether it was 
worn out, or suddenly disabled; and 
whether it had been inspected since its 
last installation. 

Where one was killed by a heavy vol- 
tage of electricity while turning on or off 
an electric bulb, on a line that should 
have carried only 116 volts, and the de- 
fendant operated other wires carrying the 
dangerous voltage of 2400, it was not 
necessary to prove with certainty how 
the lamp wire came to be overcharged.” 

Where, in an action to recover for in- 
juries due to an electric shock, received 
while turning on a lamp, it was shown 
that the current received was many times 
that furnished for lighting purposes, and 
that the injured person had no means of 
knowing what, if any, defects existed in 
the plant or appliances of the defendant 
company, it was held that the plaintiff 
was not required to point out the specific 
act or omission which caused the acci- 
dent.®° 

The fact that a person receives an elec- 
tric shock from a wire that is insulated in 
anticipation that persons may come in 
contact with it, has been held to be evi- 
dence of improper insulation. 


46 Memphis Consol. Gas & E. Co. v. Letson, 
68 C. C. A. 453, 135 Fed. 969. 

47 Reynolds v. Narragansett Electric Light- 
ing Co. 26 R. I. 457, 59 Atl. 393. 

48 [bid. 

49 Athens v. Miller, 190 Ala. 82, 66 So. 702. 

59 Denver Consol. Electric Co. v. Lawrence, 
31 Colo. 301, 73 Pac. 39. 

51Colusa Parrot Min. & Smelting Co. v. 
Monahan, 89 C. C. A. 256, 162 Fed. 276. 





Case and Comment 


To Whom Liable. 


The duty and liability of an electric 
company as herein discussed extend, not 
only to the subscriber in person, but to 
the members of his family, his employees, 
and others who are rightfully upon the 
premises of the subscriber. The com- 
pany is bound to know the dangerous 
character of the commodity in which it 
deals, and it knows, as everyone knows, 
that members of the customer’s family, 
or his servants, or other workmen and 
artisans, are liable at any time to be upon 
and within the premises of the customer 
at any time in the proper course of their 
several callings or duties.®* 

Of these facts it must take cognizance, 
and when injury results to a person be- 
longing to one of these classes, under 
the circumstances mentioned, it will not 
be allowed to plead ignorance of these 
facts, which are of common knowledge. 

This duty is owed to all persons who 
may come into dangerous proximity with 
the wires or appliances of the company 
while in a place where they have a right 
to be.5% 

Such a company may be liable for in- 
juries to an employe of an independent 
contractor injured while making repairs 
in the company’s switch room by coming 
in contact with a live switch; its liability 
depending, of course, upon the question 
of negligence.™ 

An electric lighting company was held 
to be liable for the death of a person con- 
fined in jail, such death being due to the 
burning of the jail building caused by 
the company’s negligence in respect of 
the maintenance of its wires supplying 
current to the jail for lighting pur- 
poses. 

It is liable to a city fireman injured by 
reason of a heavily charged pipe, with 
which he came in contact in the tower of 
the city hall while engaged in his duties 


52 Anderson v. Jersey City Electric Light 
Co. 63 N. J. L. 387, 43 Atl. 654, 6 Am. Neg. 
Rep. 314; Union Light, Heat & P. Co. v. 
Arntson, 87 C. C. A. 1, 157 Fed. 540. 

58a Dow v. Oklahoma Gas & E. Co. 28 
Okla. 15, 119 Pac. 250. 

54 Heyse v. Philadelphia Electric Co. 248 Pa. 
99, 93 Atl. 877. 

55 Miller v. Ouray Electric Light & P. Co. 


of extinguishing the fire; the pipe being 
charged as a result of the company’s neg- 
ligence.*6 

But to a mere volunteer or a tres- 
passer the company owes no such duty. 
Thus: The deceased was a deputy sher- 
iff, and defendant furnished electric 
light for the court house and other adja- 
cent county buildings, under a contract 
which stipulated that the defendant “shall 
furnish at its own expense all incan- 
descent bulbs now installed in said 
buildings, and will furnish new incan- 
descent bulbs of equal candle power with 
those now installed on presentation of 
any burned-out bulb delivered at its of- 
fice.” In a small courtyard adjoining 
some of the buildings mentioned was a 
pole, surmounted with a frame which 
contained a single 16 candle-power lamp. 
At the suggestion of the sheriff, in order 
to provide more light, deceased procured 
a 32 candle-power lamp, and while try- 
ing to install the same in place of the 
other lamp on the pole, he came into con- 
tact with highly charged wires of de- 
fendant and was killed. Held, that de- 
ceased had no right at the top of the pole 
in question, and that, therefore, no re- 
covery could be had.5” 


Validity of Contract Against Liability. 


Speaking of the principles of law ap- 
plicable to a company dealing in the dan- 
gerous agency of electricity, the court, in 
Turner v. Southern Power Co. said: 
“And where the principle applies they 
may also be said to rest upon the obliga- 
tions that every quasi public corporation 
is under to perform its duties properly 
when they have dedicated their property 
to a public use and are in the exercise 
of chartered rights and privileges, con- 
ferred by the law-making power, in part 
for the public benefit. From this it 
would seem to follow that such com- 
panies would not be at liberty to stipulate 
against negligence, nor to transfer the 


18 Colo. App. 131, 70 Pac. 447. 

56 Barnett v. Atlantic City Electric Co. 87 
N. J. L. 29, 93 Atl. 108. 

57 Hickok v. Auburn Light, Heat & P. Co. 
200 N. Y. 464, 93 N. E. 1113, reversing 136 
App. Div. 907, 120 N. Y. Supp. 1128. 

154 N. C. 131, 69 S. E. 767, 32 L.RA. 
(N.S.) 767. 
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obligations incumbent upon them, with- 
out legislative sanction.” 

A contract between a lighting com- 
pany and a customer contained the fol- 
lowing clause: “In case the supply of 
light should fail, whether from natural 
causes or accident in any way, this com- 
pany shall not be liable for damage by 
reason of such failure, nor shall it be 
liable in any event for damage to per- 
son or property arising, accruing, or re- 
sulting from the use of the light.” It 
was held that this provision did not ex- 
onerate the company from liability for 
damages caused by its negligence. “Con- 
tracts of this character,” said the court, 


59 Witmer v. Buffalo & N. F. Electric Light 
& P. Co. 112 App. Div. 698, 98 N. Y. Supp. 
781, affirmed in 187 N. Y. 572, 80 N. E. 1122. 

60 Denver Consol. Electric Co. v. Lawrence, 
31 Colo. 301, 73 Pac. 39. 
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“to warrant such a construction respect- 
ing the negligence of a party in omitting 
a plain legal duty, must do so in terms 
and expressly provide to exempt from 
such liability.’ 

In Colorado, a like provision was held 
to be invalid, the court saying: “The ob- 
ject of this provision is to relieve the 
company from the obligation it owes to 
the general public and its patrons. Stip- 
ulations of this character cannot relieve 
the company of its liability for failure to 
perform its duty, and courts usually de- 
cline to enforce them, upon the ground 
that they are unconscionable and in con- 
travention of public policy.’ 


Che Legal Tribe 


Improvident tribe with a dollar in sight, 

Well fitted for clients to wrangle or fight, 

A feast or a famine to you is the same; 

Whatever befalls you, you’re still in the 
game. 


Tradition reminds us of one thing we’re 
sure 

To reap mental riches—and pass away 
poor, 

Yet faithful we labor both early and late, 

Our clients well serving, unmindful of 
fate. 


When fees are a plenty we flourish like 
lords, 

And live on the best that the country 
affords ; 


When income is scanty we live on our 
nerve 

And think of the riches good lawyers 
deserve. 


Whatever our fortune we’re true to the 
State 

And cherish our calling like counsellors 
great ; 

Whatever the woes our careers may be- 
fall 

We’re jolly good fellows and barristers 
all. 


UP 8-Cttlic 





The Legal Effect of Special Stipulations 
and Conditions on the Back of a Tele- 


graph Message upon the Sendee 


BY H. S. YOHE 
Member of the Bar of the District of Columbia 


ITH a view to limiting 
legal liability for mis- 
takes or delays in 
transmission or deliv- 
ery of messages, or 
for failure to deliver 
messages, telegraph 
companies have print- 
ed on the reverse side 
of each _ telegraph 
blank certain stipula- 
tions or conditions, which they insist 
form part of the contract between the 
sender and themselves, and are binding 
on both sender and sendee. Among 
these conditions the most important, and 
those concerning which there appears to 
be the most litigation, are the following: 
That all messages unless otherwise indi- 
cated on the face are unrepeated mes- 
sages for which the company shall not be 
liable for mistakes or delays in transmis- 
sion or nondelivery beyond the amount 
received for sending the same; that the 
company is not liable for mistakes, de- 
layed delivery, or nondelivery, whether 
caused by the negligence of its servants 
or otherwise, beyond fifty times the re- 
peated telegram rate, if sent as a 
repeated message, unless a greater value 
is stated and an additional sum paid; 
that the company is the agent of the 
sender; that the stipulations agreed to 
by the sender are binding on the sendee 
or addressee ; and that the company shall 
not be liable for statutory penalties in 
any case where the claim is not presented 
in writing within a certain period, 
usually sixty days. It is our purpose to 
show, first, what effect these stipulations 
have on the right of the sendee to main- 
tain an action; and, second, to what ex- 
tent the sendee is entitled to recover. 


The English Doctrine. 


In England it is held that the obliga- 
tion of a telegraph company to use due 
care and skill in the transmission of a 
dispatch is one arising entirely out of 
contract, and as there is ordinarily no 
contract between the person to whom a 
message is addressed and the messenger 
which undertakes its delivery, there can 
be no cause of action in the former’s 
favor arising from the latter’s negli- 
gence in performing the contract.? 

In Dickson v. Reuter’s Telegram Co. 
L. R. 3 C. P. Div. 6, it was stated that 
unless the sender is the agent of the 
sendee, or the altered message was an 
intentional fraudulent representation, 
the sendee is without remedy. The best 
statement of the English rule which has 
come to our attention is that made by the 
supreme court of Alabama in Postal 
Teleg. Cable Co. v. Ford, 117 Ala. 672, 
23 So. 684, in which case it said: “In 
England it is held that the sendee, in 
the absence of such facts as make him 
a party or privy to the contract, has no 
right of action against the telegraph 
company. In thus holding, the English 
courts apply to telegraph cases the 
principle established by them that no 
cause of action arises in favor of a 
stranger to a contract because of a 
breach of duty growing out of the con- 
tract. Winterbottom v. Wright, 10 
Mees. & W. 107, 11 L. J. Exch. N. S. 
415. The English doctrine, that the ad- 
dressee cannot sue the telegraph com- 
pany for error or negligence in transmis- 
sion or delivery, springs from the con- 

1Playford v. United Kingdom Electric 
Teleg. Co. L. R. 4 Q. B. 706, 10 Best & S. 
79, 36. 5. 0. BN. S: 26, 21 L. ToS. 
21, 17 Week. Rep. 968. 
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tract between it and the sender, to which 
the sendee is neither a party nor a 

rivy.” With this doctrine, few, if any, 
of the states in the United States agree. 


The American Doctrine. 


In this country the courts in the vari- 
ous states, in interpreting the effect on 
the sendee of stipulations on the reverse 
side of a telegraph blank, have with few 
exceptions held that such stipulations 
are not binding on the sendee, and con- 
sequently do not deny him a right of 
action. In arriving at this conclusion 
the courts have based their decisions on 
one or more of the following several 
reasons, which were tersely enumerated 
by the Iowa supreme court in Younker 
v. Western U. Teleg. Co. 146 Iowa, 499, 
125 N. W. 577: 

“1. A telegraph company is a public 
agency, and responsible as such to any- 
one injured by its negligence, or at least 
it is the common agent of the sender and 
receiver, and responsible to each for any 
injury sustained by them, respectively, 
by its negligence.” ? 

“2. When the receiver is the bene- 
ficiary of the contract, the injury, if any, 
caused by the company’s negligence must 
be to him.”8 

“3. The message is the property of the 
consignee addressed in analogy to the 
consignee of goods.” 

“4. When it appears upon the face of 
the message that the sender is the agent 
of the receiver, the latter, as the princi- 
pal, may maintain an action for breach 
of the contract, or for a tort if injury is 
done to him by negligence in perform- 
ance of the duty contracted to be done.” 

Practically the same reasons were 
given by the courts in Young v. Western 
U. Teleg. Co. 107 N. C. 370, 22 Am. St. 
Rep. 883, 11 S. E. 1044, 9 L.R.A. 669, 
and in McLeod v. Pacific Teleph. Co. 52 
Or. 22, 94 Pac. 568, 95 Pac. 1009, 16 
Ann. Cas. 1239, 1241, 15 L.R.A.(N.S.) 
810, 18 L.R.A.(N.S.) 954. 


In interpreting the effect on the 


2 Western U. Teleg. Co. v. Allen, 66 Miss. 
549, 6 So. 461; New York & W. Printing 
Me Co. v. Dryburg, 35 Pa. 298, 78 Am. Dec. 


3 Frazier v. Western U. Teleg. Co. 45 Or. 
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sendee of stipulations made by telegraph 
companies on the back of the telegraph 
blank, Chief Justice Shepard, of the 
court of appeals of the District of Co- 
lumbia, in Fererro v. Western U. Teleg. 
Co. 9 App. D. C. 455, 35 L.R.A. 548, in 
referring to the various rules laid down 
by the courts, said: “The majority of 
American courts rest the rule upon the 
idea that the telegraphic agency is en- 
gaged in the exercise of a “public fran- 
chise, having relation to the commerce 
of and between the states; and in conse- 
quence owes to the sender of the mes- 
sage a double duty,—one by reason of 
the contract, and the other by virtue of 
the general obligation to perform the 
assumed undertaking ; and to the person 
addressed a single duty by virtue of the 
same general obligation. Others take 
the ground that the person addressed 
may be the beneficiary of the contract 
made upon its delivery to the transmit- 
ter, and that his right of action does not 
depend upon whether the sender had 
been constituted his agent for the pur- 
pose, but upon the question who was to 
be served in the transaction and who has 
been damaged. Others assign for a rea- 
son that the act of the telegraph com- 
pany in altering the message is the mis- 
representation of a fact which, if 
reasonably resulting in injury to the 
receiver, entitles him to an action for his 
damages.” 


In Webbe v. Western U. Teleg. Co. 
169 Ill. 610, 61 Am. St. Rep. 207, 48 N. 
E. 670, it was said: “Whatever may be 
the correct view of the conditions 
printed by a telegraph company upon 
blank forms used for sending of de- 
spatches, as being regulations or con- 
tracts, when the controversy is between 
the sender of the despatch and the tele- 
graph company, we are of the opinion 
that the distinctions have no application 
when the controversy is between the 
company and the receiver; they afford 
no proof of contract between the tele- 


414, 78 Pac. 330, 2 Ann. Cas. 396, 67 L.R.A. 
319; Western U. Teleg. Co. v. Adams, 75 Tex. 
531, 12 S. W. 857, 16 Am. St. Rep. 920, 6 
L. R. A. 844. 

4 Milliken v. Western U. Teleg. Co. 110 N. 
Y. 403, 18 N. E. 251, 1 L.R.A. 281. 
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graph company and the person to whom 
the message is addressed, and he, there- 
fore, may not be held bound by such con- 
ditions and stipulations.” 

From these citations it will thus be 
seen that while the English courts limit 
the right of action by the sendee to the 
question whether or not said sendee in 
any manner is a party to the original 
contract with the telegraph company, the 
American courts generally have con- 
strued the effect of the stipulations made 
by the companies more liberally. In 
some of the states where the courts were 
inclined to follow the English doctrine, 
the legislatures in recent years have 
passed statutes on the subject expressing 
the general trend of the majority of 
American decisions. 

With regard to the stipulation requir- 
ing that the message be repeated to at- 
tach liability, it has frequently been held 
that this condition is invalid, and does 
not prevent a recovery for a negligent 
mistake or delay in transmission or non- 
delivery, on the ground that such stipu- 
lations are contrary to public policy.5 

The weight of American authority is 
that the telegraph company owes to the 
addressee a duty to transmit the tele- 
gram correctly, and is liable to him in 
tort for damages sustained through any 
breach on its part.® 

It seems, also, that proof that the mes- 
sage was incorrectly transmitted raises 
a presumption of negligence on the part 
of the company and throws upon it the 
burden of proof.” 

On whatever grounds a few of the 
courts have refused to permit the sendee 
of the telegram to recover, a careful 
study of those cases will reveal the fact 
that while the right of recovery was 
denied the sendee, yet in practically no 
case has this right been denied in toto, 


5 Western U. Teleg. Co. v. Norris, 25 Tex. 
Civ. App. 43, 60 S. W. 982; Gillis v. Western 
U. Teleg. Co. 61 Vt. 461, 15 Am. St. Rep. 917, 
17 Atl. 736, 4 L.R.A. 611; Baldwin v. United 
States Teleg. Co. 45 N. Y. 751, 6 Am. Rep. 
165, 3 Mor. Min. Rep. 70. 

6 Western U. Teleg. Co. v. Dubois, 128 III. 
248, 15 Am. St. Rep. 109, 21 N. E. 4. 

7Reed v. Western U. Teleg. Co. 135 Mo. 
661, 58 Am. St. Rep. 609, 37 S. W. 904, 34 
L.R.A. 492. 

8 Western U. Teleg. Co. v. Shotter, 71 Ga. 
760; Western U. Teleg. Co. v. Flint River 
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but usually intimated that a recovery 
might have been had under certain other 
conditions. Of all the states in the 
Union as late as 1911, Georgia alone held 
that the telegraph company is the agent 
of the sender and bound by the terms 
of the message, and to him alone must 
the sendee look for compensation for 
any damages he may have sustained by 
reason of any error or delay in transmis- 
sion or nondelivery.® 

This rule in Georgia has since heen 
changed by a statute so that the sendee 
can recover direct from the telegraph 
company. While Alabama denies the 
sendee the right of recovery on the con- 
tract unless the relation of principal and 
agent existed between the sendee and 
sender, the courts of that state do not 
deny a recovery if a suit is instituted by 
an action er delicto® The Kentucky 
courts permit either sender or sendee to 
maintain an action on the contract if 
either has sustained damage.?® 

The courts of Illinois, Indiana, and 
Iowa all permit the sendee to recover in 
cases where he has sustained a loss 
through the negligence of the telegraph 
company." 

In Herron v. Western U. Teleg. Co. 
90 Iowa, 129, 57 N. W. 696, an action 
was brought by the sendee for the fail- 
ure of the company to deliver the mes- 
sage. The court in its opinion said: 
“There were no contractual relations 
between the company and the plaintiff, 
and some authorities hold that in such 
cases the person injured may not re- 
cover, but the rule which seems to pre- 
vail generally in this country is to allow 
the person to whom a despatch is sent, 
even though sent by a person under no 
obligation to send it, to recover of the 
telegraph company damages caused by 
the delay in transmission.’ 


Lumber Co. 114 Ga. 576, 88 Am. St. Rep. 36, 
40 S. E. 815; Brooke v. Western U. Teleg. Co. 
119 Ga. 694, 46 S. E. 826. 

®Ford v. Postal Teleg. Cable Co., 124 Ala. 
400, 27 So. Western U. Teleg. C ; 
Adams, 154 Ala. 657, 46 So. 228; Heath- 
a, v. Western U. Teleg. Co. 156 Ala. 339, 47 

o. 139. 

10 iis z Western U. Teleg. Co. 9 
Ky. 265, 13 S. W. 880. 

11 Western U. Teleg. Co. v. Dubois, supra. 
Hadley v. Western U. Teleg. Co. 115 Ind. 191, 
15 N. E. 845. 








The same rule was announced in the 
following cases: Western U. Teleg. Co. 

Allen, 66 Miss. 549, 6 So. 461; Elsey 
v. Postal Teleg. Co. 15 Daly, 58, 3 N. Y. 
Supp. 117; McLeod v. Pacific Teleph. 
Co. 52 Or. 22, 94 Pac. 568, 95 Pac. 1009, 
16 Ann. Cas. 1239, 1241, 15 L.R.A. 
(N. S.) 810, 18 L.R.A.(N.S.) 954; 
Western U. Teleg. Co. v. Woodard, 84 
Ark. 323, 105 S. W. 579, 13 Ann. Cas. 
354. 

The theory that a telegraph company 
is liable to the sender because of a 
breach of public duty has been enunci- 
ated in the courts of Arkansas, Illinois, 
Indiana, Kentucky, New York, South 
Carolina, and Texas; the Illinois court 
in Western U. Teleg. Co. v. Hope, 11 
Ill. App. 289, stating the rule thus: “A 
telegraph company in analogy to a com- 
mon carrier is under the obligation and 
duty to the public to perform the service 
it undertakes in a prompt and skilful 
manner, and for any breach of such obli- 
gation and duty it is liable to the person 
injured.” 

Of late years the tendency of Amer- 
ican courts seems to be that where it 
can be shown that the message was sent 
for the benefit of the addressee, the ad- 
dressee is entitled to recover. In Bar- 
rack v. Postal Teleg. Co. 12 Ohio S. & 
C. P. Dec. 78, the court said, after stat- 
ing the English rule as _ heretofore 
stated: “But this view of law has never 
been adopted in this country, but the 
receiver or addressee always has been 
allowed to maintain his action where he 
could prove actual damages; the courts 
holding that the addressee, while not an 
actual party to the contract of sending, 
comes within the rule that when two 
parties contract for the benefit of the 
third, the third party may sue for dam- 
ages resulting from the breach of the 
contract. The addressee is the benefi- 
ciary of the contract of sending, and is 
entitled to sue in his own right for dam- 
ages when, by the negligence of the com- 
pany, he is deprived of the benefit he 
would otherwise have received.” 

The following four cases show the 

‘divergent opinions of the courts with 
respect to the effect of the stipulations 


122 Shearm. & Redf. Neg. 5 ed. 543; Gray, 
Communication by Teleg. § 65; Thompson, 
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on the right of the sendee to recover for 
any loss sustained due to error or delay 
in transmission or nondelivery of a mes- 
sage by a telegraph company: Annis- 
ton Cordage Co. v. Western U. Teleg. 
Co. 161 Ala. 216, 135 Am. St. Rep. 124, 
49 So. 770, 30 L.R.A.(N.S.) 1116; M. 
M. Stone & Co. v. Postal Teleg. Cable 
Co. 35 R. I. 498, 87 Atl. 319, 46 L.R.A. 
(N.S.) 180; Fererro v. Western U. 
Teleg. Co. 9 App. D. C. 455, 35 L.R.A. 
548; Joshua L. Bailey & Co. v. Western 
U. Teleg. Co. 227 Pa. 522, 76 Atl. 736, 
19 Ann. Cas. 895, 43 L.R.A. (N.S.) 502. 

These cases we shall consider in their 
order: The Anniston Cordage Co. Case 
was an action brought by the sendee of 
a telegraphic message to recover dam- 
ages of the defendant for a negligent 
mistake in transmission of the following 
message: “Offer thirty thousand three 
and four ply eighths sixteen half. Quick 
reply.” The mistake in transmission of 
the message consisted in the substitution 
of “fifteen” for “sixteen.” In this case 
the court said: “The first question 
presented by the record is the right of 
the plaintiff, sendee, who was not a party 
or privy to the contract in pursuance of 
which the message was sent, to main- 
tain an action in tort for the error com- 
mitted in transmitting the message. 

. We have examined them (authori- 
ties) and conclude the weight of author- 
ity is to the effect that the addressee of 
a message may sue the telegraph com- 
pany in his own name and recover such 
damages as he may have sustained by 
reason of its negligence, when the mes- 
sage was intended for his benefit, and 
the company either had knowledge of 
that fact or had notice of such facts as 
would be the equivalent of knowl- 
edge.””? 

After citing the above reference, the 
court quoted the following from Frazier 
v. Western LU. Teleg. Co. 45 Or. 414, 78 
Pac. 330, 2 Ann. Cas. 396, 67 L.R.A. 
319: “A telegraph company is not a 
common carrier in the sense that it is an 
insurer against mistakes in the transmis- 
sion of messages, or delays in their 
prompt delivery; but it is an instrument 
of commerce and a public service cor- 


Electricity, § 427; “Joyce, Electric Law, § 1008. 
21 Enc. Pl. & Pr. p. 509. 
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poration. It therefore owes the duty to 
those for whose benefit it undertakes to 
transmit and deliver messages, to trans- 
mit and deliver them without unreason- 
able delay. For violation of this duty 
or a negligent performance thereof, it is 
responsible to the party for whose bene- 
fit the contract was made, whether it be 
the sender or the addressee. 

But the right of the addressee is neces- 
sarily grounded between the company 
and the sender, whether the action be in 
form technically for a breach of con- 
tract or one sounding in tort. Without 
the contract under which the message 
was forwarded as a foundation for the 
cause of action, no recovery whatever 
could be had. In order for the ad- 
dressee to sue, it is essential, therefore, 
that it appear that he was to be bene- 
fited by the contract for sending the mes- 
sage, and that that fact was known to 
the company when it received the mes- 
sage for transmission, either from its 
language or otherwise.” 

Continuing with the case at bar, the 
court said: “The question then arises: 
Is the language of the message sufficient 
to convey such information? We think 


it easy of demonstration that it is not; 


and it suffices to say that this 
court holds that the message, in its word- 
ing, is not such as would charge the 
transmitting company with the informa- 
tion that the sendee is the party for 
whose benefit it is sent.” 

The result of this decision is that the 
Alabama court has finally recognized a 
right in the sendee to sue for damages 
occasioned by the negligent act of a tele- 
graph company, but only to the extent 
that the right grows out of the contract 
itself, which must have been made for 
the benefit of the sendee, and that this 
fact must have come to the notice of the 
company. The court, however, exhib- 
ited its reluctance to give up the old rule 
denying a right to the sendee by holding 
that the message in question did not indi- 
cate to the company that it was for the 
benefit of the sendee, and therefore de- 
nied the right of recovery to the plain- 
tiff. The injustice of this decision we 
shall show by later comparing it with the 
decisions in Fererro v. Western U. 
Teleg. Co. 9 App. D. C. 455, 35 L.R.A. 
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548, and Joshua L. Bailey & Co. v. West- 
ern U. Teleg. Co. 227 Pa. 522, 76 Att. 
736, 19 Ann. Cas. 895, 43 L.R.A.(N.S.) 
502. 

In M. M. Stone & Co. v. Postal Teleg. 
Cable Co. 35 R. I. 498, 87 Atl. 319, 46 
L.R.A.(N.S.) 180, it was said that a 
message to a commission merchant stat- 
ing “sell” two cars, and naming the 
price, or “packed” a certain quantity of 
apples, is not sufficient to notify the com- 
pany of a possible loss in case of failure 
to deliver, so as to charge it with the loss 
which he suffers because he loses a sale 
which he had negotiated, and to fill which 
he sent an order for goods, which was 
accepted by telegram, so that he was 
compelled to sell the property at a loss. 
The court in part said: “As the plain- 
tiff was not a privy to the contract be- 
tween the defendant and the sender of 
the message, his action was properly in 
tort. We have held, however, that his 
action is founded upon and limited by 
the contract, and his rights thereunder 
can be no greater than those of the party 
to the contract. (31 R. I. 174, 76 Atl. 
762, 29 L.R.A.(N.S.) 795.) His action 
is governed by the same rule as to dam- 
ages as would be that of the sender of 
the message in an action ex contractu 
founded upon the same alleged negligent 
act of the defendant. If the 
special circumstances under which the 
contract was actually made were com 
municated by the plaintiffs to the defend- 
ants, and thus known to both parties, the 
damages resulting from the breach of 
such contract, which they would reason- 
ably contemplate, would be the amount of 
injury which would ordinarily follow 
from a breach of contract under these 
special circumstances so known and com- 
municated. But if, on the other hand, 
these special circumstances were wholly 
unknown to the party breaking the con- 
tract, he, at most, could only be supposed 
to have had in his contemplation the 
amount of injury which would arise gen- 
erally, and in the great multitude of 
cases not affected by any special circum- 
stances, from such breach of contract. 

The only loss which would nat- 
urally flow from the failure to deliver 
this message would be the loss to the 
sender of what he paid to the defendant 








for its services. The weight of 
authority is that knowledge 
merely that the messages are important 
or that they relate to a business trans- 
action, without information as to the ex- 
act nature and extent of that business 
transaction, does not constitute such a 
disclosure of special circumstances as 
would render the defendant liable.” 

We have no complaint to find with the 
rule enunciated by the court for ascer- 
taining special damages, but we cannot 
agree that the company did not know 
that special loss would follow from a 
failure to deliver the telegram promptly. 
Nor can we agree that “the weight of 
authority is that knowledge 
merely that the messages are important, 
or that they relate to business transac- 
tions, without information as to the ex- 
act nature and extent of that business 
transaction, does not constitute such dis- 
closure of special circumstances as 
would render the defendant liable.” Our 
investigation of the cases, particularly 
the more recent decisions, convinces us 
that neither the weight of authority, nor 
the authority numerically, is in conso- 
nance with this statement, but is rather 
in accord with the next two cases we 
shall discuss. An examination of many 
of the authorities cited by the court in 
the above case revealed the fact that 
most of the cases involved the rights of 
the sender, concerning whom we do not 
doubt that the rule is correct to a cer- 
tain extent, since he is generally held 
bound by the contract, having the option 
to secure his interests by having the mes- 
sage repeated. But no such safeguard 
is open to the sendee; he receives a tele- 
gram relating to a business matter which 
he has a right to assume is correct. To 
assume otherwise is to permit telegraph 
companies, who are chartered to serve 
the public, to inconvenience and annoy 
the public, and to impede the expeditious 
conduct of business and commerce. 

The case of Fererro v. Western U. 
Teleg. Co. 9 App. D. C..455, 35 L.R.A. 
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548, decided by Chief Justice Shepard, 
presents in succinct and forceful lan- 
guage the trend of current decisions of 
most of the state courts of the rights of 
the sendee of a message. In this case an 
action on the case was brought for dam- 
ages for negligently transmitting the fol- 
lowing telegram from wholesale com- 
mission merchants of New York, to the 
plaintiff: “Fifty-five cents, usual terms, 
quick acceptance.” The fifty-five cents 
meant price per bushel of potatoes, and 
in transmission was caused to read forty- 
five cents. The plaintiff on the faith of 
the message ordered two car lots, and 
at once proceeded to take orders for the 
potatoes at 65 cents per bushel. When 
the bill of lading arrived, accompanied 
by a bill at 55 cents per bushel, the plain- 
tiff had already secured orders for one 
carload. The plaintiff refused to pay 
this amount, and immediately made an 
effort to secure potatoes elsewhere so as 
to supply his customers, but failed. The 
plaintiff brought the action for loss of 
$500 profits and $10,000 damage for loss 
of trade. After stating the English rule 
relative to the rights of the sendee and 
the effect of stipulations on the reverse 
side of a telegraph blank, the court said: 
“With apparent unanimity the courts of 
our states have upheld the right of the 
receiver of a telegraphic message to 
maintain an action on the case as for a 
tort committed, whenever he shall have 
sustained actual damages, without his 
own fault, by reason of the negligent 
alteration of the message in the process 
of its transmission.” 

After stating the rule regarding recov- 
ery for messages in cipher or unintelligi- 
ble language, Mr. Justice Shepard said: 
“We think a different rule ought to be 
established for cases where the face of 
the message clearly shows that a busi- 
ness transaction is contemplated, and 
that negligence in its transmission may 
reasonably be attended with pecuniary 
loss.” 


Continuing with the case before the 





18Gray, Communication by Teleg. §§ 71, 
73; Bigelow, Lead. Cas. Torts, 621 et seq; 2 
Sedgw. Measure of Damages, § 878; 25 Am. 
& Eng. Enc. Law, 825; New York & W. Print- 
ing Teleg. Co. v. Dryburg, 35 Pa. 298, 78 Am. 
Dec. 338; Western U. Teleg. Co. v. Dubois, 
128 Ill. 248, 15 Am. St. Rep. 109, 21 N. E. 4; 


May v. Western U. Teleg. Co. 112 Mass. 90. 

14United States Teleg. Co. v. Wenger, 55 
Pa. 262, 93 Am. Dec. 751; Western U. Teleg. 
Co. v. Griswold, 37 Ohio St. 301, 41 Am. Rep. 
500; Western U. Teleg. Co. v. Blanchard, 68 
Ga. 310, 45 Am. Rep. 480; Pepper v. Western 
U. Teleg. Co., 87 Tenn. 558, 10 Am. St. Rep. 
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court, Judge Shepard said: “The ques- 
tion of the purpose of the despatch is 
one for the court, of course, in the first 
instance. If in cipher, or language con- 
veying no reasonable suggestion of its 
importance or value, the court would 
necessarily charge the jury that no more 
than nominal damages could be recov- 
ered, because none other could appear, 
in a legal sense, to have been within the 
contemplation of the parties in the event 
of a breach of duty of transmission. But 
if the despatch shows upon its face that 
it relates to a matter of value, and that 
negligence in its transmission may lead 
to possible pecuniary loss, the court 
should then, with a proper charge, leave 
it to the jury to find whether, under all 
the conditions under which the business 
is carried on, the defendant 
either in fact knew, or was reasonably 
put upon inquiry, the particu- 
lar purpose of the message, or to appre- 
hend, as a reasonable consequence of 
culpable negligence, the accrual of the 
particular damage claimed as the nat- 
ural and direct result of that negligence.” 

The court permitted the sendee to re- 
cover. As to the quantum of damages, 
we shall discuss that phase later. 

In Rittenhouse v. Independent Line of 
Telegraph, 44 N. Y. 263, 4 Am. Rep. 
673, the court, referring to the con- 
tention for exemption from liability 
founded on the obscurity of the tele- 
gram, said: “If the defendant’s agents 
did not understand the importance and 
import of the message, they could have 
inquired of the plaintiff, and hence, for 
all the purposes of this action, it must 
be treated as fully understanding the 
message and the consequences which 
would result from its erroneous trans- 
mission.” 

We come now to contrast the case of 
Joshua L. Bailey & Co. v. Western U. 
Teleg. Co. 227 Pa. 522, 76 Atl. 736, 19 
Ann. Cas. 895, 43 L.R.A.(N.S.), 502, 
decided March, 1910, with the cases de- 
cided by the Alabama and Rhode Island 
courts, respectively. The point to which 
699, 11 S. W. 783, 4 L.R.A. 660; Western U. 
Teleg. Co. v. Sheffield, 71 Tex. 570, 10 Am. 
St. Rep. 790, 10 S. W. 752; Western U. Teleg. 
Co. v. Adams, 75 Tex. 531, 16 Am. St. Rep. 


920, 12 S. W. 857, 6 L.R.A. 844; Squire v. 
Western U. Teleg. Co. 98 Mass. 232, 93 Am. 
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we particularly direct attention is the 
construction placed by the Pennsylvania 
supreme court on a telegram with ref- 
erence to its indicating on its face that 
it is a business proposition, from which 
loss would naturally follow in case of 
error or delay in transmission or nonde- 
livery. This case and Fererro v. West- 
ern U. Teleg. Co., supra, stand in 
marked contrast. with the decisions in 
Anniston Cordage Co. v. Western U. 
Teleg. Co., 161 Ala. 216, 135 Am. St. 
Rep. 124, 49 So. 770, 30 L.R.A.(N-S.) 
1116, and M. M. Stone & Co. v. Postal 
Teleg. Cable Co., 35 R. I. 498, 87 Atl. 
319, 46 L.R.A.(N.S.) 180, but they seem 
to represent the general trend of opinion 
of the leading courts. 

The facts in the Bailey Case were 
briefly as follows: Plaintiffs as whole- 
sale commission merchants in Philadel- 
phia were the sole agents of a manufac- 
turing firm in South Carolina. In reply 
to a telegram from plaintiffs containing 
an offer for goods, the manufacturing 
firm gave the following telegram to the 
defendants for transmission to the plain- 
tiffs: “Anxious that you sell summer 
deliveries of decade at chaplet.”” When 
the telegram was delivered the word 
“chapel” was substituted for “chaplet.” 
The telegram was unrepeated and the 
blank contained the usual stipulations 
with respect to limitation of the com- 
pany’s liability. According to the plain- 
tiffs’ private code, “chapel” meant 4} 
cents per yard, while “chaplet” meant 5 
cents per yard. Relying on the message, 
the plaintiff sold 30,000 pieces of goods 
at 4$ cents a yard. The manufacturing 
company refused to deliver the goods 
sold at 4{ cents, and compelled the plain- 
tiffs to pay 5 cents, thus causing a loss of 
$1,999, for the recovery of which the suit 
was instituted. One of the questions con- 
sidered by the court was: “Can the 
plaintiffs, addressees and receivers of a 
telegraphic message, recover under the 
facts stated?” Here was a message 
which had in it two code words which 
were meaningless to the public, and, ex- 
Dec. 157; True v. International Teleg. Co. 0 
Me. 22, 11 Am. Rep. 156; Tyler v. Western U. 
Teleg. Co. 60 Ill. 421, 14 Am. Rep. 38; Postal 


Teleg. Cable Co. v. Lathrop, 131 Ill. 575, 19 
Am. St. Rep. 55, 23 N. E. 583, 7 L.R.A. 474. 














clusive of the word “sell,” there was 
nothing in it to suggest that the message 
involved a business transaction, or that 
any loss might be sustained by either 
party to the transaction in case the mes- 
sage should be delayed, erroneously 
transmitted, or not delivered. 

If the decisions in Anniston Cordage 
Co. v. Western U. Teleg. Co. and M. M. 
Stone & Co. v. Postal Teleg. Cable Co. 
supra, are correct, it would seem an easy 
matter to arrive at a proper decision in 
this case. From the following excerpts 
from the decision of the court, it would 
appear that the rules as laid down by 
the Alabama and Rhode Island courts 
did not meet with the approval of the 
Pennsylvania court. After stating the 
rule adopted by the weight of authority 
in this country with respect to the right 
of the addressee to recover in tort 
actions for injuries arising out of the 
negligent transmission of an intelligible 
message, the court said: “The rule or 
notice of exemption from liability 
printed on the back of the blank on 
which the sender writes the message 
does not apply to the recipient of a mes- 
sage, and will not relieve the telegraph 
company from liability to him for errors 
in transmission.” 

Continuing, the court ruled that de- 
spite the words “decade” and “chaplet”’ 
were code words, still the message dis- 
closed that it related to a business trans- 
action of importance which required im- 
portant attention. Being sent by a 
manufacturing concern, the court held it 
manifestly referred to a commercial 
transaction, saying: “A message need 
not disclose on its face the nature of the 
business so that its meaning as to quan- 
tity, quality, or value may be disclosed 
to the operator ; if it shows that it relates 
to a commercial or legal transaction of 
value it is sufficient." The fact 
that a telegraphic message is sent and 
received by parties evidently engaged in 
business operations, and that part of it 
is in cipher, should be notice to the oper- 

New York & W. Printing Teleg. Co. v. 
Dryburg, 35 Pa. 298, 78 Am. Dec. 338; Tobin 
v. Western U. Teleg. Co. 146 Pa. 375, 28 
Am. St. Rep. 802, 23 Atl. 324; La Grange v. 
Southwestern Teleg. Co. 25 La. Ann. 383; 


Western U. Teleg. Co. v. Richman, 5 Sadler 
(Pa.) 26, 19 W. N. c 569, 8 Atl. 171; West- 
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ator that it relates to business matters 
of importance to the parties and some 
of which matters they wish to conceal 
from the general public and about which 
they wish to communicate without de- 
lay.” 

The court then quoted with approval 
from the following two works: 2 Joyce 
on Electric Law, § 953: “The rule 
(requiring the message to indicate its 
importance) is not to be construed as 
meaning that all the details in reference 
to a transaction referred to in a despatch 
and which are known to the parties 
themselves need be disclosed to the com- 
pany, to render it liable for more than 
nominal damages.” 

In Jones on Telegraph & Telephone 
Companies, § 535, it is said: “Although 
a message may be couched in unusual or 
trade language, if it is sufficiently plain 
to indicate that it relates to a business 
transaction of much importance and that 
loss will probably result unless it is 
promptly transmitted and delivered, 
recovery will not be limited to nominal 
damages.” 

After considering that telegraphic 
communications between business con- 
cerns, especially if expressed in part in 
code terms and partly referring to sell- 
ing or purchasing, usually relate to busi- 
ness transactions, and that the operator 
of the company to whom the message 
was given knew that the sender and the 
sendee were business concerns, the court 
held that such circumstances are suf- 
ficient indication to the company that the 
message is of such a character as to 
require diligent care in its transmission, 
and therefore permitted the plaintiff to 
recover for loss of the goods as well as 
commissions. 

A view similar to that taken by the 
Pennsylvania court was taken by the 
Kentucky court, which held that in a 
suit by the addressee for delay in deliv- 
ering the telegram, “Ship to-day eighty- 
five dollar load,” the company would be 
liable for the damage caused; the vari- 


ern U. Teleg. Co. v. im 9 Sadler (Pa.) 
357, 21 W. N C. 38, 12 Atl. 467. 


16 Postal Teleg. Cable 74 v. Lathrop, 131 


Ill. 575, 19 Am. St. Rep. 55, BN. E. 583, 7 
L.R.A. 474; Pepper v. Western U. Teleg. Co. 
87 Tenn. 554, 10 Am. St. Rep. 699, 11 S. W. 
783, 4 L.R.A. 660. 
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ous stipulations in the blanks exonerat- 
ing the company from negligence and 
from liability for errors and delay in 
cipher or obscure messages being con- 
sidered contrary to public policy and 
void. The court said: “It is often of 
the utmost importance to the sender or 
receiver of a message that the same 
should be in cipher or obscure, because 
if sent in plain language the contents 
would often become known and the ob- 
ject in view defeated; hence public pol- 
icy forbids the appellant (telegraph com- 
pany) should, by any contract, exempt 
itself from damages resulting from its 
negligence in transmitting such mes- 
sages, ””!7 


Limitation of Time for Presentation of 
Claims. 


Practically all of the stipulations on 
the usual telegraph blank have been dis- 
posed of by the foregoing argument, 
with the exception of the stipulation re- 
lating to the limitation of time for the 
presentation of claims. The courts gen- 
erally concede that stipulations, if rea- 
sonable, limiting the time within which 
a claim must be presented, are valid. 
For a failure to present a claim within 
sixty days, as stipulated on the message, 
announcing the mortal illness of his 
father, a judgment in favor of the plain- 
tiff was reversed in Eaker v. Western U. 
Teleg. Co. 75 S. C. 97, 55 S. E. 129. 
The same action was taken for the same 
reason in Baldwin v. Western U. Teleg. 
Co. — Tex. Civ. App. —, 33 S. W. 890; 
Western U. Teleg. Co. v. Vanway, — 
Tex. Civ. App. —, 54 S. W. 414. 

A client who sued the telegraph com- 
pany for damages for its negligent delay 
in delivering a business telegram from 
his attorney was defaulted in Manier v. 
Western U. Teleg. Co. 94 Tenn. 442, 29 
S. W. 732, because the claim was not 
presented within sixty days. Likewise 
held in Beasley v. Western U. Teleg. Co. 
39 Fed. 181; Western U. Teleg. Co. v. 


17 Western U. Teleg. Co. v. Eubanks, 100 
Ky. 591, 66 Am. St. Rep. 361, 38 S. W. 1068, 
1 Am. Neg. Rep. 244, 36 L.R.A. 711. 

18 Blount v. Western U. Teleg. Co. 126 
Ala. 105, 27 So. 779; Peay v. Western U. 
Teleg. Co. 64 Ark. 538, 43 S. W. 965, 39 L.R.A. 
463; Western U. Teleg. Co. v. Ferguson, 157 


Dougherty, 54 Ark. 221, 26 Am. St. Rep. 
33, 15 S. W. 468, 11 L.R.A. 102. 

The stipulations limiting the time in 
which the action must be brought are 
generally considered not as partaking of 
the nature of a statute of limitations nor 
as a limitation of liability for negligence, 
but as a recognition of such liability 
coupled with a reasonable requirement 
that the company should have an oppor- 
tunity to investigate the facts while its 
records are still in existence and the 
facts fresh in the memory of its wit- 
nesses. The Kentucky and New Mexico 
courts appear to be the only ones which 
hold that such stipulations are invalid, 
the former court in Davis v. Western U. 
Teleg. Co. 107 Ky. 527, 92 Am. St. Rep. 
371, 54 S. W. 849, holding that they are 
void as between the company and the 
sendee, on the ground that they are con- 
trary to public policy. In Western U. 
Teleg. Co. v. Longwill, 5 N. M. 308, 21 
Pac. 339, it was said: “Instead of be- 
ing a reasonable business regulation, we 
think the condition named and annexed 
to the message was an effort on the part 
of the company to restrict its legal lia- 
bility to sixty days. It would introduce 
into the local jurisprudence of every 
state, territory, or country in which it is 
sued, a species of private statute of limi- 
tations or nonclaim. It would avoid the 
policy of the state or territory in the 
matter of the time in which actions both 
in tort and contract should be brought.” 


Stipulations as Affecting Claims for 
Mental Anguish. 


Before concluding the discussion on 
the right of recovery, there remains one 
class of cases which should receive some 
consideration, viz., those cases involving 
a claim for damages for mental anguish 
and suffering. The courts generally 
hold that recovery for mental anguish 
unaccompanied by physical damage or 
some pecuniary loss cannot be had, a few 
courts holding the contrary. The 


Ind. 64, 60 N. E. 674, 1080, 54 L.R.A. 846; 
Western U. Teleg. Co. v. Rogers, 68 Miss. 
748, 24 Am. St. Rep. 300, 9 So. 823, 13 L.R.A. 
859; Connell v. Western U. Teleg. .Co. 116 
Mo. 34, 38 Am. St. Rep. 575, 22 S. W. 345, 20 
L.R.A. 172; Morton v. Western U. Teleg. Co. 
53 Ohio St. 431, 53 Am. St. Rep. 648, 41 N. E. 
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courts permitting recovery for mental 
anguish alone usually do so under a 
special statute which classes such suf- 
fering as a legal damage. 

In Curtin v. Western U. Teleg. Co. 
13 App. Div. 253, 42 N. Y. Supp. 1109, 
it was held plaintiff could not recover 
for the failure of a telegraph company 
to deliver promptly a message advising 
of the death of a brother, upon the 
ground of mental suffering, since this 
afforded no legal basis for a recovery 
of pecuniary damages. A judgment 
against a telegraph company in favor of 
a person to whom a telegram was sent 
announcing the death and time of the 
funeral of his father, and which was 
negligently delayed in delivery, was 
reversed in Western U. Teleg. Co. v. 
Butler, 45 Tex. Civ. App. 28, 99 S. W. 
704, upon the ground that the plaintiff’s 
mental distress due to his inability to be 
present and comfort his mother in her 
bereavement was not a proper element of 
damage. In Connelly v. Western U. 
Teleg. Co. 100 Va. 51, 93 Am. St. Rep. 
919, 40 S. E. 618, 56 L.R.A. 663, the 
plaintiff was defeated in an action to 
recover damages for the negligent delay 
in delivery of a telegram addressed to 
him, announcing the death of his father, 
despite the fact that there was a statute 
permitting any person injured by the 
violation of said statute to recover such 
damages as he might sustain, the court 
reaching the conclusion that as only 
mental anguish and suffering were al- 
leged as damages, for these, when unac- 
companied by pecuniary injury or physi- 
cal pain, no recovery could be had. A 
similar decision was reached in Summer- 
field v. Western U. Teleg. Co. 87 Wis. 1, 
41 Am. St. Rep. 17, 57 N. W. 973, a 
judgment in favor of the plaintiff to 
whom a telegram was sent informing 
him that his mother was dying and 
requesting his presence, but which was 
unreasonably delayed in delivery, was 
reversed upon the ground that damages 
for mental suffering alone were not re- 


689, 32 L.R.A. 735; Lewis v. Western U. 
Teleg. Co. 57 S. C. 325, 35 S. E. 556; Davis v. 
Western U. Teleg. Co. 46 W. Va. 48, 32 S. E. 
1026; Alexander v. Western U. Teleg. Co. 126 
Fed. 445; Rowan v. Western U. Teleg. Co. 
149 Fed. 550. 








19Crawson v. Western U. Teleg. Co. 47 
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coverable, even though the statute made 
telegraph companies “liable for all dam- 
ages occasioned by failure or negligence 
of their servants in receiving, copying, 
transmitting, or delivering messages” 
In Chase v. Western U. Teleg. Co. f0 
L.R.A. 464, 44 Fed. 554, the court said: 
“An examination of the adjudged cases, 
however, shows that the great weight of 
authority is against recovery in a case 
like this for mental suffering alone,” a 
telegram announcing the serious illness 
of the brother-in-law of the plaintiff 
having been sent by plaintiff’s wife.” 
The strongest case favoring the right 
of the sendee to recover damages for 
mental anguish is a Kentucky case in 
which an action had been brought to 
recover damages for the failure of the 
company to deliver a telegram to the 
plaintiff announcing the death of her 
brother, which failure prevented her 
from attending his funeral. The brother 
was buried on the same day of his death, 
as no reply had been received from his 
sister. In the trial, the plaintiff was per- 
mitted to show if the telegram had been 
delivered a reply would have been sent 
directing the holding of the interment 
the following day. In passing on the 
question of recovery for mental anguish, 
the court said: “Here the telegram on 
its face furnished information as to its 
serious import, and was notice to the 
company that the prompt delivery was 
important, and it may fairly be said 
to have been within the contemplation 
of the parties at the time the message 
was received that the failure to deliver 
it within a reasonable time would greatly 
grieve and distress the addressee. It is 
also reasonable to assume that a person 
to whom a message of this character ts 
transmitted will promptly take some 
action in relation to it. The evidence is 
uncontradicted that Mrs. Caldwell 
would and could have promptly sent a 
telegram requesting that the funeral be 
deferred until her arrival, and that her 
wishes would have been respected. 






Fed. 544; Western U. Teleg. Co. v. Wood, 21 
L.R.A. 706, 6 C. C. A. 432, 13 U. S. App. 317, 
57 Fed. 471; Gahan v. Western U. Teleg. €o. 
59 Fed. 433. 
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‘ The appellant undertook to 
transmit and deliver to addressee with- 
out unreasonable delay this message, and 
should be held liable for the conse- 
quences of its negligence that in the 
usual course of events and according to 
human experience were likely to ensue, 
and which, from the nature of the mes- 
sage, might have been anticipated with 
reasonable certainty. We might not-be 
sure what course would be pursued upon 
notice involving pecuniary or financial 
transactions, or upon notice that cer- 
tain stocks and bonds were falling or 
rising, or upon information concerning 
ordinary speculative ventures. But what 
appellee would have done upon receipt 
of this message, when measured by the 
ordinary rules of human experience, and 
judged by standards that regulate the 
conduct of people generally, is not of 
doubtful or uncertain import.””° 
Contrary to Joyce on Electric Law, 
§ 830, vol. 2, “We are of the 
opinion that mental suffering is a proper 
element of damages in these telegraph 
cases of sickness and death where the 
telegraph companies have negligently 
caused such injury through failure to 
perform their duty,” and in the Ken- 
tucky case just cited, the preponderance 
of authority is to the effect that the 
sendee cannot recover damages for men- 
tal anguish unaccompanied by pecuniary 
loss or physical pain, unless there is 
some statute authorizing such recovery. 


Rule Governing Damages Recoverable. 


As to the measure of damages which 
may be recovered for delay or error in 
transmission or nondelivery of a mes- 
sage, there is considerable conflict. Some 
authorities hold that since a duty to the 
addressee arises by reason of the con- 
tract, the conditions of that duty are 
defined by the contract, at least where the 
addressee had notice of the limita- 
tions”! 

The better view, however, seems to be 


"20 Western U. Teleg. Co. v. Caldwell, 126 

Ky. 42, 102 S. W. 840, 12 L.R.A.(N.S.) 748. 
21Ellis v. American Teleg. Co. 13 Allen, 
6. 


22New York & W. Printing Teleg. Co. v. 
Dryburg, 35 Pa. 298, 78 Am. Dec. 338. 

23 New York & W. Printing Teleg. Co. v. 
Dryburg, supra. 

24 Western U. Teleg. Co. v. Richman, 5 





that a liability in tort imposed by law 
cannot be restricted by mere notice of an 
agreement to which the addressee is not 
a party.” 

The rule for ascertaining damages 
which is generally followed is that enun- 
ciated in Hadley v. Baxendale, 9 Exch. 
353, 5 Eng. Rul. Cas.-502: “Where two 
parties have made a contract which one 
of them has broken, the damages which 
the other party ought to receive, in re- 
spect of such breach of contract, should 
be such as may fairly and reasonably be 
considered either arising naturally,— 
1. e., according to the usual course of 
things—from such breach of contract it- 
self, or such as may reasonably be sup- 
posed to have been in the contemplation 
of the parties at the time they made the 
contract, as the probable result of the 
breach of it.” 

This rule has been generally applied 
with respect to the damages recoverable 
by the sendee as well as the sender. In 
Pennsylvania, in actions of tort brought 
by addressees for the erroneous trans- 
mission of intelligible messages, the 
plaintiffs were permitted to recover the 
actual damages they sustained.* 

In Western U. Teleg. Co. v. Hall, 124 
U. S. 444, 31 L. ed. 479, 8 Sup. Ct. 
Rep. 577, it was held that damages for 
which a party may recover for a breach 
of contract are such as naturally and 
ordinarily flow from the nonperform- 
ance. “They must be proximate and 
certain, or capable of certain ascertain- 
ment, and not remote, speculative, or 
contingent.” 

It appears that not only can the con- 
tract price be recovered, but also prof- 
its.™ 

Some of the courts, including New 
York, Minnesota, Wisconsin, Massachu- 
setts, and Maine, hold that only nominal 
damages may be recovered from a tele- 
graph company undertaking to send a 
telegram, unless the sender informs the 


Sadler (Pa.) 26, 19 W. N. C. 569, 8 Atl. 171; 
Booth v. Spuyten Duyvil Rolling Mill Co. 60 
N. Y. 487. 

25 Bowie v. Western U. Teleg. Co. 78 S. C. 
424, 59 S. E. 65; Hayes v. Western U. Teleg. 
Co. 70 S. C. 16, 106 Am. St. Rep. 731, 48 S. E. 
608, 3 Ann. Cas. 424, 67 L.R.A. 481; Western 
ee Co. v. Lehman, 105 Md. 442, 66 Atl. 
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operator of the special circumstances 
which constitute its importance and the 
need of its correct and prompt trans- 
mission.®¢ 

The question as to what circumstances 
would be sufficient notice to the company 
of the importance of the message has 
been discussed in connection with Fer- 
erro v. Western U. Teleg. Co. 9 App. 
D. C. 455, 35 L.R.A. 548, and Joshua 
L. Bailey & Co. v. Western U. Teleg. 
Co. 227 Pa. 522, 76 Atl. 736, 19 Ann. 
Cas. 895, 43 L.R.A.(N.S.) 502. 

Jones on Telegraph & Telephone 
Companies, § 519, says: “It is presumed 
they (telegraph companies) know, 
where no information is given to them 
to the contrary, that all messages are of 
importance, and that great loss or injury 
may result of a failure on their part to 
properly discharge their duty; and that 
they are therefore supposed to have 
contemplated all the damages flowing 
naturally and directly from such failure. 
though they may not have had actual 
knowledge of what damages might re- 
sult at the time of accepting the mes- 
sage.” 
In § 535, the same author states: “If 
it (the message) is sufficiently plain to 
indicate that it relates to business trans- 
actions of much importance, and that 
loss will probably result unless it is 
promptly transmitted and delivered, re- 
covery will not be limited to nominal 
damages.” 

In Postal Teleg. Cable Co. v. Lath- 
rop, 131 Ill. 575, 19 Am. St. Rep. 55, 23 
N. E. 583, 7 L.R.A. 474, it was said: 
“If enough appears in the message to 
show that it relates to a commercial 
transaction between the correspondents, 
it will be sufficient to charge the com- 
pany with damages resulting from its 
negligent transmission. It certainly 
cannot be contended that the agent must 
be informed of all the facts and circum- 
stances pertaining to a transaction re- 
ferred to in a telegram which are known 
to the parties themselves, to make his 
company liable for more than nominal 


26 Western U. Teleg. Co. v. Hyer Bros. 22 
Fla. 637, 1 Am. St. Rep. 222, 1 So. 129. 

27 Manville v. Western U. Teleg. Co. 37 
Iowa, 217, 18 Am. Rep. 8; United States Teleg. 
Co. v. Wenger, 55 Pa. 267, 93 Am. Dec. 751. 





damages. If it should be so held, the 
telegraph would cease to be of practical 
utility in the commercial world.” 

In Western U. Teleg. Co. v. Lehman, 
105 Md. 442, 66 Atl. 266, and Western 
U. Teleg. Co. v. Hyer Bros. 22 Fla. 637, 
1 Am. St. Rep. 222, 1 So. 129, plain- 
tiffs were permitted to recover more 
than nominal damages, although the 
companies were not actually told of the 
importance of the messages; the courts 
holding that the nature of the telegrams, 
as well as the fact that the operators 
knew that the parties to the messages 
were business concerns, was sufficient to 
charge the companies with notice of 
their importance.”” 

To entitle a party to maintain a suit 
against a telegraph company for dam- 
ages sustained by inexcusable delay or 
error in transmission or nondelivery of 
a telegram, it is necessary to show that 
the damage resulting therefrom was not 
too remote and speculative. Such con- 
duct on the part of the telegraph com- 
pany must be a proximate cause of the 
loss, irrespective of whether the plain- 
tiff be the sender or receiver of a mes- 
sage.*8 

The rule with respect to damages is 
stated in Cyc. vol. 37, p. 1754, as fol- 
lows: “Cipher or obscure messages not 
understood by the operator make the 
company liable for nominal damages. If 
the message shows it is a business trans- 
action, it is sufficient in accordance with 
the general rule of damages; the plain- 
tiff can recover only such damages as 
are the proximate result of the negli- 
gence or default complained of. There 
can be no recovery for damages not due 
to the company’s negligence but to some 
other independent or intervening cause, 
or for damages which, although trace- 
able to the negligence of the company, 
are too remote to be considered as the 
natural and proximate results thereof. 
In the absence of special limitations the 
company will be liable for all damages 
which are the natural or proximate re- 
sult of its negligence as default, and may 


28 Western U. Teleg. Co. v. Merrill, 144 Ala. 
618, 113 Am. St. Rep. 66, 39 So. 121; Western 
U. Teleg. Co. v. Cross, 116 Ky. 5, 74 S. W. 
1098, 76 S. W. 162. 
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reasonably be said to have been within 
the contemplation of the parties.” 

Just what constitutes the proximate 
cause and what circumstances are too 
remote to permit recovery are clearly 
illustrated in Chapman v. Western U. 
Teleg. Co. 90 Ky. 265, 13 S. W. 880, 
which was an action for failure to de- 
liver a telegram announcing the serious 
illness of the plaintiff’s father and an- 
other telegram announcing his death. 
The plaintiff sought to recover damages 
not only for injury to his feelings by 
being prevented from attending his 
father in his last illness and being pres- 
ent at his burial, but for a pecuniary 
loss he claimed to have sustained by not 
receiving a donation that his father 
would have made him if he could have 
seen him in his last illness. The court 
rejected this latter claim, saying “that 
it did not naturally follow that, if the 
telegram had been delivered promptly, he 
would have received the donation, that 
his father might or might not have given 
it, and that such loss was not in con- 
templation of the parties at the time the 
message was sent, nor could it (tele- 
graph company) have anticipated that 
such a loss would arise from a breach 
of the contract.” 

In Smith v. Western U. Teleg. Co. 83 
Ky. 104, 4 Am. St. Rep. 126, the plain- 
tiff, a speculator in New York stock, 
who failed to receive a telegram relating 
to stock transactions in which he was in- 
terested, alleged if the telegram had been 
delivered he would have kept the margin 
good and saved himself several thousand 
dollars’ loss, which he sought to recover 
as damages. The court in awarding him 
nominal damages, or the cost of the tele- 
gram, said that the damages sought to be 
recovered were too remote, that they 
did not follow naturally from a failure 
to deliver the telegram, and in ordinary 
course of events could not be expected 
to arise from its nondelivery, nor did the 
contents of the message inform the com- 
pany of the probable action the plaintiff 
would take upon its delivery. 

In cases involving damages due to 
mental anguish, when such damages are 
permitted, it is for the jury to determine 
the amount. This was so held in West- 
ern U. Teleg. Co. v. Caldwell, 126 Ky. 


42, 102 S. W. 840, 12 L.R.A.(N.S.) 748, 
in which on appeal the supreme court 
refused to reverse the finding of the trial 
court, because the appellant contended 
that the verdict of the jury, $1,000, was 
excessive, the court saying: “The re- 
covery of $1,000 in damages is more 
than should have been awarded, but we 
do not feel disposed to reverse because 
the amount seems excessive. It is ex- 
tremely difficult—in fact, we might add, 
impossible—to fix any certain standard 
of recovery in cases of this character. 
In the very necessity of the case, the 
amount must be left to the judgment and 
discretion of the jury, and, unless their 
award is so excessive as to be palpably 
unjust, it will not be disturbed.” 

In the determination of the amount of 
damages to which the sendee is entitled 
in cases involving business transactions, 
no better illustration showing the method 
to be pursued can be found than that of 
Fererro v. Western U. Teleg. Co. 9 
App. D. C. 455, 35 L.R.A. 548. In that 
case the plaintiff claimed $500 as loss of 
profit and $10,000 as damage suffered 
by loss of trade. The plaintiff had re- 
ceived a telegram in which potatoes were 
offered at 45 cents per bushel, but the 
sender in the message delivered to the 
company had quoted 55 cents. The 
plaintiff, upon receipt of the bill of lad- 
ing accompanied by a bill at 55 cents per 
bushel, refused to accept the shipment, 
although he had contracted to sell the 
potatoes at 65 cents per bushel. In pass- 
ing on the question as to loss of profits, 
Chief Justice Shepard said: “The plain- 
tiff ought to recover the actual pecuniary 
damage that he may have sustained 
through a failure to obtain the potatoes 
at the price which he had reason to sup- 
pose they had been offered to him. 

His loss was of certain ascer- 
tainment and apparently the natural and 
direct result of the defendant’s negli- 
gence in misquoting the price. If the 
plaintiff had accepted the potatoes when 
tendered him, his loss would have been 
but 10 cents per bushel. He cannot re- 
cover the profits that he would have 
made from the resales that he had con- 
tracted for, because that loss was the 
result of his own conduct. . . . In 
such a case it is a just and reasonable 
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rule that demands the exercise of ordi- 
nary care by the party injured to prevent 
greater injury and increase of damages.” 

As to the alleged damage sustained by 
loss of trade, it was held that such dam- 
age was too remote, and could have been 
prevented by the plaintiff. 

When the sender of the message is 
acting as the agent of the sendee, it is 
generally held for any damage caused 
by delay in delivery or error or nonde- 
livery, the sendee, being the principal, is 
bound by the stipulations as sender, and 
is limited in his recovery of damages. 
In Halsted v. Postal Teleg. Cable Co. 
193 N. Y. 293, 127 Am. St. Rep. 952, 85 
N. E. 1078, 19 L.R.A.(N.S.) 1021, it 
was said: “It was alleged in this com- 
plaint that ‘plaintiffs requested the Can- 
non Manufacturing Company to send 
them by wire the prices’ for the goods, 
and was shown to be the fact by the evi- 
dence of the plaintiffs. The Cannon 
Manufacturing Company, therefore, in 
transmitting the information by means 
of the telegraph, was made the agent of 
the plaintiffs for that purpose. It is 
our judgment that where the receiver of 
a message has by special request pro- 
cured it to be sent by telegraph, he be- 
comes bound by any reasonable contract 
made by the sender with the telegraph 
company for its transmission, and is lim- 
ited in his claim for any damages for 
loss occasioned by error or mistake in 
transmission when the stipulations for 
the repetition or for the insurance of the 
message had not been availed of to the 
amount stipulated in the contract.” 


Conclusions. 


After very carefully examining the 
authorities with respect to the effect 
of special stipulations on the reverse 
side of a telegraph blank, upon the 
right of the sendee to maintain an 
action, and the extent of his recovery 
thereunder, it appears there are two 
rules on the subject,—the one known as 
the English doctrine and followed by the 
courts of England and Canada; the 
other the American rule, now generally 
adhered to by all the states in the Union. 
The former rule holds that the right of 
recovery against telegraph companies 
must be founded in contract, and in the 
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absence of facts making the sendee a 
party or privy to the contract, or unless 
the message was an intentional fraudu- 
lent representation, he has no right of 
action. Under the American rule, re- 
covery is generally permitted on one of 
the following grounds: (1) Telegraph 
companies are public agencies and there- 
fore owe a duty to the sendee as well as 
sender to transmit the message correctly. 
No state, however, with the exception of 
Kentucky, has gone to the extreme of 
holding that telegraph companies are 
common carriers and liable to the same 
extent. (2) When the sender is acting 
as agent of the receiver, some courts 
hold the sendee is bound by the stipula- 
tions on the blank, while other courts 
hold the contrary. (3) The general 
trend of opinion is that when the tele- 
graph company knows the sendee is to 
be benefited by the message, or when 
the message itself indicates a commercial 
transaction of importance or pecuniary 
value, the company is liable to the sendee. 

As to what facts constitute sufficient 
notification, the courts are in conflict, 
some holding that the use of obscure or 
code words passing between commercial 
concerns is sufficient notification, while 
others hold that the message itself must 
clearly indicate a business transaction or 
in some way actual notice of the import- 
ance of the message come to the atten- 
tion of the company’s operator. 

Interferences with the correct or 
prompt transmission of messages which 
are beyond the control of the company, 
such as acts of God or a public enemy, 
as in the case of common carriers, ex- 
empt the company from liability. 

As far as we have discovered, with the 
exception of Kentucky and New Mexico, 
stipulations limiting the time within 
which claims must be presented are held 
valid. 

Claims for mental anguish unaccom- 
panied by pecuniary loss or physical 
pain are generally disallowed on the 
ground that mental anguish is not con- 
sidered a legal damage. A few states, 
however, have legislated on the subject 
so as to permit a recovery. 

As to the amount of damages recover- 
able, the courts generally follow the rule 
enunciated in Hadley v. Baxendale, 9 
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Exch. 353, 5 Eng. Rul. Cas. 502, which 
is that the damage or injury must be 
such as naturally and ordinarily flows 
from the nonperformance or negligent 
performance on the part of the company. 
“Such damage or injury must be proxi- 
mate and certain, or capable of ascer- 
tainment, and not remote, speculative, or 
contingent.” Actions for damages 
should be brought by the sendee in tort 
rather than ex contractu. 


Case and Comment 


in the acts of the various state legisla- 
tures. The validity of such legislation, 
even as affecting interstate messages, 
was sustained by the United States Su- 
preme Court in Western U. Teleg. Co. v. 
James, 162 U. S. 650, 40 L. ed. 1105, 16 
Sup. Ct. Rep. 934, holding that as long 
as the statute does not regulate com- 
merce between the states, and until Con- 
gress has spoken on the subject, such 
legislation is a valid exercise of the po- 


In conclusion, it may be noted that 
there is a general tendency to extend 
and make more certain the liability of 
telegraph companies, both to the sender 
and sendee. This tendency is noticeable 
in the decisions of the courts, as well as 


lice power of a state. 


For decisions rendered since the prepara- 
tion of this article, see Western Union Tele- 
graph Co. v. Dant, 42 App. D. C. 398, L.R.A. 
1915B, 685 and note thereto. 
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Our Scientific and Mechanical Age 


We sit before a phonograph that records every word that we 
utter on a tablet that no man can read; but the same machine, or 
any other of like construction, will read it for us, reproducing 
every intonation of the voice with absolute fidelity. One of these 
tablets may bring back to us the voice of a friend long since dead, 
as if in a message from the grave; and so the spoken voice, once 
deemed the most distinctively personal and ephemeral of all 
attributes, may survive for centuries after the man himself has 
perished. We cannot recall the “touch of a vanished hand," but 
we can reproduce 

“The sound of a voice that is still.” 

By sitting before an X-ray machine we can strip ourselves of 
“this too solid flesh,” and admire the beauty of our own skele- 
tons; and thus anticipate the dissolving spell of death. 

And now Marconi tells us that he will soon teach the vagrant 
winds to blow our voices alike through sunshine and storm across 
vast leagues of intervening sea, regardless of ships that sail or 
sink, with no syllable lost or damaged in transit. 

We have long since called down Jove’s dread lightning to for- 
ward our messages with flying wings, to toil in our workshops, 
to carry us on our errands; to light up the domestic hearth; to 
sit as a silent watcher by the child that sleeps in the cradle hard 
b 

” These amazing creations, and ten thousand others hardly less 
marvelous, not a few as yet unknown, are the elves, the 
fairies, and the goblins of our modern mythology.—From Addresses 


by Hon. U. M. Rose. 
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Justices Harlan and Holmes 


BY BASIL L. MAYES 






of the Jackson (Miss.) Bar 


ROM the Johns Hop- 
kins Press (Balti- 
more) comes Mr. 


Floyd B. Clark’s mon- 
ograph, “The Consti- 
tutional Doctrines of 
Justice Harlan,” while 
the constitutional opin- 
ions of Justice Holmes 
are the subject of an 
article by Professor 
Frankfurter in a recent number? of the 
Harvard Law Review celebrating Justice 
Holmes’s seventy-fifth birthday. Justice 
Harlan became a member of the Su- 
preme Court of the United States De- 
cember 10, 1877, and during his term of 
service he voiced the opinion of the court 
in over seven hundred cases, while his 
concurring and dissenting opinions num- 
ber nearly two hundred. Justice Holmes 
is a comparatively recent addition to the 
court,—having taken the oath of office in 
1902,—but he has been proportionately 
active, and now has about two hundred 
opinions to his credit. As an expounder 
of constitutional law, the country is last- 
ingly indebted to Justice Harlan; while 
the influence of Justice Holmes has been 
steady, consistent, and growing. 

Since the beginning of Justice Har- 
lan’s term of service, the court has main- 
ly been concerned with two questions: 
The extent of the power of Congress 
under the commerce clause, and the limi- 
tations placed upon the states by the 14th 
Amendment. Both Justice Harlan and 
Justice Holmes have stood for a ple- 
nary control in Congress, and they have 
delivered many important decisions on 


1June, 1916. (The number also includes 
Justice Holmes and the Law of Torts, by 
John H. Wigmore; The Place of Logic in the 
Law, by Morris R. Cohen; Equitable Relief 
Against Defamation and Injuries to Personal- 
ity, by Roscoe Pound; in which Justice 
Holmes’s views and opinions upon these mat- 
ters are discussed. Mr. Clark discusses the 
doctrines of Justice Harlan under the follow- 
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interestate commerce generally. But it 
is under the 14th Amendment they have 
put in their most lasting efforts, and it is 
here that their opinions form a strikingly 
coherent body of constitutional law. In 
opposing a dry and literal enforcement 
of the provisions of the 14th Amend- 
ment, they have been untiring, and the 
effect of their opinions interpreting the 
true nature of the liberty guaranteed by 
the Constitution is probably the out- 
standing characteristic of the history of 
constitutional law for the last twenty or 
thirty years. 

Justice Harlan’s service began with the 
country’s first felt need of economic 
measures. It saw that need reflected in- 
tensively in a steadily increasing stream 
of legislation, and it lasted until the law 
had undergone a fundamental adjust- 
ment to the changing social and indus- 
trial conditions,—until, at last,? he was 
able to lay down as no longer open to dis- 


pute some of the basic principles for 
which he had worked: 


“An extended discussion of the general 
question of constitutional law raised by the 
assignments of error is rendered unnecessary 
by former decisions of this court. There are 
certain fundamental principles which those 
cases recognize and which are not open to dis- 
pute. In our opinion, they sustain the power 
of the state to enact the statute in question. 
Briefly stated, those principles are: That the 
government created by the Federal Constitu- 
tion is one of enumerated powers, and cannot, 
by any of its agencies, exercise an authority 
not granted by that instrument, either in ex- 
press words or by necessary implication; that 
a power may be implied when necessary to 
give effect to a power expressly granted; that 
while the Constitution of the United States 
and the laws enacted in pursuance thereof, 
together with any treaties made under the 


ing heads: Suitability of States, Impairment 
of the Obligation of Contracts, Due Process 
of Law, Interstate and Foreign Commerce, 
Equal Protection of the Laws, Jurisdiction of 
Courts, Miscellaneous Topics, and Judicial 
Legislation. ) 

2 House v. Mayes, 219 U. S. 270, 281, 55 L. 
ed. 213, 217, 31 Sup. Ct. Rep. 234. 
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authority of the United States, constitute the 
supreme law of the land, a state of the Union 
may exercise all such governmental authority 
as is consistent with its own Constitution, and 
not in conflict with the Federal Constitution ; 
that such a power in the state, generally re- 
ferred to as its police power, is not granted 
by or derived from the Federal Constitution, 
but exists independently of it, by reason of 
its never having been surrendered by the state 
to the general government; that among the 
powers of the state, not surrendered—which 
power therefore remains with the state—is the 
power to regulate the relative rights and 
duties of all within its jurisdiction so as to 
guard the public morals, the public safety, and 
the public health, as well as to promote the 
public convenience and the common good; and 
that it is with the state to devise the means to 
be employed to such ends, taking care always 
that the means devised do not go beyond the 
necessities of the case, have some real or 
substantial relation to the objects to be accom- 
plished, and are not inconsistent with its own 
Constitution or the Constitution of the United 
States.” 


Early in his career Justice Harlan de- 
livered the opinion of the court in Mug- 
ler v. Kansas,’ which is one of a trio * of 
cases that now form the base of virtually 
all our economic statutes; and to his 
work is largely due the overthrow of the 
“law of nature” philosophy established 
under the leadership of Justice Field.5 
In addition to Mugler v. Kansas, estab- 
lishing the constitutionality of prohibi- 
tion laws, may be pointed out as proba- 
bly being his best work under the due 
process of law clause of the 14th Amend- 
ment, Patterson v. Kentucky® (sustain- 
ing the inspection and gauging of illum- 


ae 123 U. S. 623, 31 L. ed. 205, 8 Sup. Ct. Rep. 


4Slaughter House Cases, 16 Wall. 36, 21 
L. ed. 394, and Barbier v. Connolly, 113 U. S. 
27, 28 L. ed. 923, 5 Sup. Ct. Rep. 357, are the 
others. 

5See: Allgeyer v. Louisiana, 165 U. S. 578, 
41 L. ed. 832, 17 Sup. Ct. Rep. 427, and Jus- 
tice Field’s dissents in the Slaughter House 
Cases, Mugler v. Kansas, Powell v. Pennsyl- 
vania, Lawton v. Steele, and Plumley v. Massa- 
chusetts. 

697 U. S. 501, 24 L. ed. 1115. 

7iZ7 U. S. Gre, 32 L. ed. 233, 8 Sup. G. 
Rep. 992, 1257. 

§163 U. S. ‘299, 41 L. ed. 166, 16 Sup. Ct, 


Rep. 1086. 
R 169 U. S. 466, 42 L. ed. 819, 18 Sup. Ct. Rep. 


10197 U. S. 11, 49 L. ed. 643, 25 Sup. Ct. 
Rep. 358, 3 Ann. Cas. 765. 

11 199 U. S. 306, 50 L. ed. 204, 26 Sup. Ct. 
Rep. 100. 
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inating oils); Powell v. Pennsylvania’ 
(upholding the oleomargarine legisla- 
tion) ; Hennington v. Georgia® (sustain- 
ing the constitutionality of Sunday 
laws) ; Smyth v. Ames® (upon the valid- 
ity of rate regulation); Jacobson v. 
Massachusetts” (approving the compul- 
sory vaccination laws of Massachusetts) ; 
California Reduction Co. v. Sanitary Re- 
duction Works" and Gardner v. Michi- 
gan! (leading cases on the validity of 
municipal sanitation measures); House 
v. Mayes (sustaining the Missouri stat- 
ute for the prevention of frauds in the 
purchase and sale of grains, and arbi- 
trary deductions by boards of trade); 
German Alliance Ins. Co. v. Hale™ (sus- 
taining the Alabama statutes prohibiting 
and penalizing insurance tariff associa- 
tions). While Justice Holmes is most 
strongly felt by his opinions in Otis v. 
Parker’® (upholding the California con- 
stitutional provision avoiding marginal 
sale of stock) ; Quong Wing v. Kirken- 


dall’® (upon the right of a state to carry 


out its policies through license laws) ; 
Noble State Bank v. Haskell?” (sustain- 
ing the constitutionality of the new bank 
deposit guarantee acts) ; Central Lumber 
Co. v. South Dakota™ (approving the 
South Dakota trust laws) ; and for his 
dissents in Lochner v. New York,” Cop- 
page v. Kansas,®° and Smith v. Texas.” 

While Justice Harlan and Justice 
Holmes had essentially the same concep- 
tion of the true character of constitu- 


12199 U. S. 325, 50 L. ed. 212, 26 Sup. Ct. 
Rep. 106. 
18 Supra. 
ae U. S. 307, 55 L. ed. 229, 31 Sup. Ct. 
. S. 606, 47 L. ed. 323, 23 Sup. Ct. 
. S. 59, 56 L. ed. 350, 32 Sup. Ct. 


. S. 104, 55 L. ed. 112, 31 Sup. Ct. 

Rep. 186, ‘Ann. Cas. 1912A, 487, 31 L.R.A. 
(NS.) 1062. 
18336 U. S. 157, 57 L. ed. 1644, 33 Sup CG 
Rep. 63. 
19 108 U. S. 45, 49 L. ed. 937, 25 Sup. Ct. 
Rep. 539, 3 Ann. Cas. 1133. 

20 236 U. S. 1, 59 L. ed. 441, 35 Sup. Ct. Rep. 
240, L.R.A.1915C, 960. 

21 233 U. S. 638, 58 L. ed. 1133, L.R.A.1915D, 
e 34 Sup. Ct. Rep. 681, Ann. Cas. 1915D, 

















tional liberty, they did not agree in every 
way upon the 14th Amendment so per- 
fectly as did Justice Brewer and Justice 
Peckham. Sometimes we find them on 
the same side of the case, yet differing 
widely in their points of view. The best 


22See: Lawton v. Steele, 152 U. S. 133, 38 
L. ed. 385, 14 Sup. Ct. Rep. 499; Plumley v. 
Massachusetts, 155 U. S. 461, 39 L. ed. 223, 5 
Inters. Com. Rep. 590, 15 Sup. Ct. Rep. 154; 
Guif, C. & S. F. R. Co. v. Ellis, 165 U. S. 150, 
41 L. ed. 666, 17 Sup. Ct. Rep. 255; Holden v. 
Hardy, 169 U. S. 366, 42 L. ed. 780, 18 Sup. Ct. 
Rep. 383. Cotting v. Kansas City Stock Yards 
Co. (Cotting v. Godard) 183 U. S. 79, 46 L. 
ed. 92, 22 Sup. Ct. Rep. 30; Otis v. Parker; 
Lochner v. New York; Jacobson v. Massachu- 
setts, and Gardner v. Michigan,—supra; and 
People ex rel. Nechamcus v. Warden, 144 N 
Y. 529, 27 L.R.A. 718, 39 N. E. 686. 

23 Expressed in a speech at a dinner of the 
Harvard Law School Association. (Speeches 
by Oliver Wendell Holmes, “Law and the 
Court.”) 

24170 U. S. 189, 42 L. ed. 1002, 18 Sup. Ct. 
Rep. 573. And see the chapter in Mr. Clark’s 
monograph devoted to his views of judicial 
legislation. 

25 Professor Wigmore gives the following 
among many others: “A horsecar cannot be 
handled like a rapier—nowadays we do not 
require pleadings to be guarded against all 
the possible distortions of perverse ingenuity 
—a man cannot shift his misfortunes to his 
neighbor’s shoulders—the 14th Amendment 
does not enact Mr. Herbert Spencer’s Social 
Statics—a trespasser is not caput lupinum— 
General propositions do not decide concrete 
cases. The decision will depend upon a judg- 
ment or intuition more subtle than any articu- 
late major premise—as in other cases where a 
broad distinction is admitted, it ultimately 
becomes necessary to draw a line, and the de- 
termination of the precise place for that line 
in nice cases always seems somewhat tech- 
nical, but still the line must be drawn. 
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Law and Progress 


It is perfectly evident that the first concern of lawyers and judges 
in this country must ever be the administration of our laws, the en- 
forcement of our criminal laws, and the wise administration of that 
vast and steady stream of social legislation that is so characteristic 
of our young and growing republic. Whilst lawyers are conserva- 
tive, we are not cowards. We are not afraid of changes. True 
our habit is to look backward to precedents, but we do not shut 
our eyes to the fact that mankind, in its institutions, does progress. 
—From Address by Percy Werner before the Missouri State Bar 
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illustration afforded by a single case is 
Lochner v. New York. Here Justice 
Holmes would have the law upheld upon 
no other ground than “the right of a 
majority to embody their opinions in 
law ;” while it is believed that had Justice 
Harlan been able to persuade himself 
that the law had no reasonable relation 
to the public health he would have sided 
with the majority of the court. It is safe 
to say that Justice Harlan never agreed 
with Justice Holmes in his belief* that 
judges should “leave room for much that 
we hold dear to be done away with short 
of revolution by the orderly change of 
law,” if the “orderly change of law” 
meant to do by construction what should 
be done by amendment. That an amend- 
ment was necessary is the substance of 
his dissent in Hawker v. New York and 
many others. 

In tone and technique, the opinions of 
Justice Harlan and Justice Holmes are 
little alike. Those of Justice Holmes 
have been much praised. “In their im- 
pact and sweep and fertile freshness,” 
says Professor Frankfurter, “the opin- 
ions have been a superbly harmonious 
vehicle for the views which they embody. 
It all seems so easy,—brilliant birds 
pulled from the magician’s sleeve.” Jus- 
tice Harlan’s approach to the question up 
for solution is always direct and logical. 
He lacked Justice Holmes’s faculty for 
happy expressions,® but his opinions 
have an equal force. 
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Philosophic Essays on Law 


BY WILLIAM W. BREWTON 


of the Atlanta Bar 
Eleventh Essay: The Absolute Lex 


Part Two 


“Man is not a circle with a single center; he is an ellipse with two foci. 


ideas are the other." —Victor Hugo. 


ONSCIOUS Law is 
the end of legal sci- 
ence, understood as 
formal statutes and 
laws. The Law should 
be made to permeate 
all the relations of so- 
ciety, implanting jus- 
tice among them, if 
legal progress is to be 
attained; but the end 
toward which statutes and enactments 
rightly move is that of their being each 
in full appreciation of the special con- 
dition sought to be covered by each, and 
of the legal morality of which each 
should be a part. Laws should be in 


themselves expressive of their own ends. 
They should appear conscious of their 


own content. In such case only can they 
be free from those uncertain, ambigu- 
ous, and unnecessary portions which 
complicate their application in the world 
of affairs. 

If a law is to be apprehensive of all 
that it contains; that is to say, if it is to 
properly express its moral truths in re- 
lation to its practical objects, such a law 
must arrange with scrupulous precision 
the reciprocity of morality and object,— 
it must be sure that both are apprehended 
and clearly expressed. For the end of 
the Law is to relate justice and human 
affairs; the former, a moral conception ; 
the latter, a practical object. So that to 
create a law which either disregards the 
diligent and complete investigation of all 
subject-matter sought to be contem- 
plated within the law, or fails to asso- 
ciate and bring to bear the highest moral 
truth and conception of justice, is but to 
add to the great host of legal commands 
another which can hope to contribute to 
legal progress only the part of a unit. 


Facts are one, 


That which is absolute is that which 
is non-eccentric. The condition of exist- 
ing as absolute is that condition in which 
the subject is simple and _ irrelative 
throughout. Irrelated to all things else, 
the subject rests complete and absolute 
within itself. However versatile the sub- 
ject may be within its own province, if 
it exists as absolute no predicate without 
this province is to be attached ; that is to 
say, nothing beyond the realm wherein 
the subject is simple and pure is to be 
correlated with it, if the subject is to be 
denominated absolute. If the subject be- 
comes related to objects which are not 
of its own essence, if it becomes sub- 
joined to objects which are unidentical 
with it in nature, and which it cannot 
embrace as a part of itself, the subject 
has departed from the condition of being 
absolute, and has extended beyond the 
realm in which it is simple. For a sub- 
ject’s being simple demands the relation 
to it of nothing which varies in even the 
most partial degree from the subject’s 
own essence and nature. 

The subject varies from the absolute 
in accordance with the degree of affinity 
or attraction between it and the object to 
which it becomes related. The subject’s 
tendency to extend beyond the realm of 
its simple nature is the subject’s eccen- 
tricity. It varies from the absolute in 
direct ratio with the degree of this tend- 
ency; that is to say, the more eccentric 
the subject, the farther from absolute; 
and the less eccentric the subject, the 
nearer absolute. 

The condition of existing as absolute 
does not preclude the subject’s being ver- 
satile within its own pure sphere, or from 
possessing that flexibility which admits 
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of its appearing under numerous forms 
and arrangements which occur as dis- 
tinct in themselves. The subject exists 
as absolute so long as nothing without its 
pure realm is correlated with it; so long 
as it never extends beyond those limits 
which confine all that is of the subject’s 
essence and simple nature. Versatility 
is not necessarily attended by eccentric- 
ity, and the subject possessing the for- 
mer may disclose many forms and phases 
and yet never move without those lim- 
its enclosing all that is special and pecul- 
iar to it, as it must do if it possess any 
degree of the latter. 

But it is readily observed that there 
are not often disclosed those subjects 
which properly may be regarded as 
purely absolute. Whatever subject may 
be taken as an example very probably 
will prove to be one which swerves, in 
some degree, from the condition of the 
purely simple and irrelated,—one which 
possesses a degree of eccentricity. It is 
because inherently and inevitably eccen- 
tric, that any subject includes as a part 
of itself objects which are foreign to 
any phase of the subject which may be 
regarded as its essence. It is indeed true 
of a very small and indefinite number of 
subjects that they are absolute within 
themselves and move within an irrelated 
realm,—a realm which is either solely ab- 
stract or solely practical. In the maxi- 
mum number of instances, material 
from both of these two great worlds of 
matter will be found to be included. 

It is in the ellipse that is discovered the 
true symbol of the subject, the absolute 
law. For that law which is conscious of 
all that it comprehends closes about two 
fundamental, essential, and inevitable 
foci,—morality and expediency. About 
these it is symmetrical, with a balanced 
and rational regard to both. The Law, 


1An illustration is offered in Music, which, 
though the most versatile of all the arts, is 
yet the purest. Music (and we regard, of 
course, the art, and not musical inscription ) 
is that subject which, of all subjects, is the 
highest example of the absolute. For while 
moving with indefinable sweep throughout the 
limitless realm of the abstract, it ever moves 
within that realm, never extending beyond it 
to become related to objects which are not 
of the same pure origin and essence. Music 
exists peculiarly as abstract and incapable of 
becoming practical. 
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then, possesses eccentricity and is not 
absolute with regard to a single and sim- 
ple condition; it, of necessity, is both 
practical and ideal, both moral and ex- 
pedient. The Law regards human 
affairs as well as human ideas ; and in the 
case of the conscious law, the instance in 
legal science which is the practical ideal 
and model, these two powers are bal- 
anced against each other; placed in 
reciprocal relation in keeping with their 
equality of importance, necessity and 
value; and with regard to these two 
basic and permanent foci of reference, 
the law moves symmetrical and abso- 
lute. The circle is representative of the 
purely absolute, with no shadow of 
eccentricity or divergence from its one 
and only focal center. It is distinctively 
and pre-eminently the symbol of Music, 
whose sole object and center is the ideal 
and esthetical. But the Law necessarily 
regards both the practical and the ideal, 
inasmuch as its province—justice—for- 
ever includes both morality and expedi- 
ency, the former arising from the intel- 
lectual ideal, while the latter must be 
derived from human affairs. Hence, 
in seeking for that truest and most per- 
fect picture of a race, we look to its laws 
rather than to its arts. 


Legal science reaches its practical and 
operative ideal in the law absolute. The 
law which possesses morality and ex- 
pediency in reciprocal relation, which 
holds these two fundamental legal ele- 
ments in balance, which brings justice 
and human affairs together under a 
status of harmony and reciprocity is the 
achievement which is the Law’s prac- 
tical and legitimate ideal.? 


The absolute law is the work of the 
legislator. It is properly designated as 


the legislator’s masterpiece. Jurispru- 


21It will be observed that the absolute law 
and the law which is absolutely just are to be 
clearly distinguished. The former is achieved 
when justice is prescribed for and directed to 
legal subject-matter which has been completely 
apprehended as embraced within the law, 
whereas absolute justice and right in a law, 
as has been seen, is impossible of attainment, 
inasmuch as such attainment is conditioned 
upon human ability to know all future human 
affairs, which, themselves, must be incapable 
of change. 
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dence, or legal science in general, we un- 
derstand to embrace both legislative and 
judicial influence; but inasmuch as suc- 
ceeding laws are to contain the improve- 
ments resulting from judicial applica- 
tions of the laws which preceded, and in- 
asmuch as the substantive law alone 
must be the instrument of justice cap- 
able of definite, purposed improvement, 
the absolute law is directly the creature 
of the lawmaker. In inquiring into the 
status of legal science, as regards ad- 
vancement and approach to perfection, 
it is to the substantive, formal, written 
laws that we look; for all that can be 
gained from judicial precedent and social 
custom for the law’s improvement is to 
appear in the substantive, formal, writ- 
ten Laws. Legal science progresses only 
with the progress of statutes, for it is 
the individual laws which are supported 
by sovereignty, and which are supreme. 
So that it is the creation of statutes and 
individual laws as absolute that marks 
permanent legal progress. 

The law which apprehends the entire- 
ty of the subject-matter which it has 
comprehended is that law in which mo- 
rality and expediency appear in recipro- 
cal and balanced relation. That is to say, 
when the legislator enacts a law in which 
nothing as subject-matter is included 
which cannot be definitely related to and 
associated with the moral force, justice; 
and when he has enacted a law the en- 
tire subject-matter of which is so clearly 
understood that its relation to and asso- 
ciation with the moral force, justice, is 
obvious, present, and inevitable, the leg- 
islator has enacted a law which we may 
designate as absolute. Morality, or the 
moral principle, justice, with expediency, 
which we understand to compose the 
practical affairs of the world, are both 
present, interrelated and operative 
throughout in the law which is termed 
absolute,—in the law which is a unit in 
legal science at its practicable best. 
Laws, for instance, which are created 
without regard to the relating of justice 
to certain portions of the subject-matter 
embraced ; laws created in which there 
are portions of the general subject-mat- 
ter which the lawmaker has been unable 
or has failed to reach in associating the 
practical objects of the laws with jus- 
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tice, are laws which fall short of being 
absolute. It is true that many, perhaps 
most, of the laws in force to-day fall 
short of this practical ideal, and, at the 
same time, are the best that can be rea- 
sonably hoped for. It is true also that 
many of the existing laws, which work 
failures of the application of justice be- 
cause of the unwieldy portions they 
possess, were thus created through the 
lack of diligence on the part of legisla- 
tors. Careless legislation is observed 
with frequency in modern times. Laws 
are failures in most instances, not be- 
cause there is nothing good and useful in 
them, but because the legislator has in- 
cluded in them certain subject-matters 
which, if justice is sought to be related to 
such portions, defeat the relation of jus- 
tice to other portions of the general sub- 
ject-matter embraced, and therefore de- 
feat the relation of justice to the entirety 
of the laws. Laws are absolute when jus- 
tice is related to and operative through- 
out all the objects and purposes of the 
laws. Such laws are effective in society; 
but only harm can result from a law all 
of whose objects cannot be reached by the 
moral justice and right sought to be im- 
planted in the law. What to-day is called 
“over legislation,’ by which term is usu- 
ally meant too many laws, is easily ob- 
served, in principle, in single laws in 
which there are portions that nullify the 
just application of other portions. The 
absolute law is completely and thorough- 
ly applicable; not in that sense in which 
we understand the application of pure 
and absolute right to all the objects of the 
law, but in that sense in which we under- 
stand the application of practicable jus- 
tice, where no object, end or purpose of 
the created law fails to be apprehended 
and to have justice directed to it. Let 
morality suffuse all legal objects; let 
no objects be included in laws with which 
practicable right and justice cannot be 
associated; then does the law become 
absolute. 

This end for the Law has been by no 
means attained. For this practical ideal 
of the Law, like the ideal states of all 
sciences, seems ever to be in the future. 
The status of the law as absolute, how- 
ever, is a practicable one, and law-mak- 
ing bodies should look to how it is possi- 











ble for them to thus improve the Law. 
The end is attained only through the 
proper creating of the single and indi- 
vidual laws. The necessity for the en- 
actment of a great number of laws, 
which seems to prevail to-day, offers a 
great hindrance to securing laws that 
are of the high effectiveness and merit 
which we have discussed. Law-making 
bodies are overworked in modern times, 
and there seems to be valid reasons for 
the enactment of many laws. Yet great- 
er merit can be secured in laws than 
many of them show; and this merit for 
individual laws should be attained even 
at the sacrifice of much legislation which 
appears needful. Quality, even at the 
sacrifice of quantity, should always be 
sought; which rule, of course, does not 
contemplate the requisite that the enact- 
ment of numerous unnecessary laws 
should cease. Laws which are even 
needful may be left un-enacted where 
higher merit and greater effectiveness in 
application can be assured thereby to 
other laws. 

The truest illustration of the Law abso- 
lute which man has yet evolved is found 
in constitutional law. In constitutional 
law, the fundamental law of the land 
which is composed of principles and com- 
mands which are the brief statements of 
extended experience in human justice 
and which, because expressive only of 
what has been man’s oldest and most 
constant experience in human justice, are 
comparatively universally valid and 
therefore little susceptible to change, is 
found man’s best attainment of law that 
measures to human affairs the balancing 
quantum of morality. Constitutional law 
is the justest law. It is the justest law 
known to man because man has taken 
nothing but that which he has most gen- 
erally and most constantly experienced 
throughout a course of many years as 
just and right for the content of consti- 
tutional law. Constitutional law is 
fundamental because nearest universal. 
It embraces comparatively nothing the 
justice of which is uncertain. Hence, it 
furnishes us the best illustrations which 
we have of that type of law in which we 
understand to be reciprocal and balanced 
the two legal elements, morality and ex- 
pediency. The laws composing consti- 
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tutional law appear to have apprehended 
the entirety of the matter which they 
each contain, and in them justice and 
practical object seem to be in such sym- 
metrical and definite arrangement that 
these laws are altered or changed the 
minimum number of times. 

In the constitutional laws, objects to 
which a commodious and proper degree 
of justice cannot be applied seem not to 
have been included; so that all matter 
embraced in these laws easily becomes 
related to and associated with such ideas 
of justice as man possesses. A consti- 
tutional law is very definite in its rela- 
tion of the moral principle, right, with 
the practical objects contemplated by it. 
A constitutional law, hence, is the high- 
est type in existence of legal symmetry, 
poise, self-control, self-apprehension ; it 
may be said to typify the Law absolute, 
to be a type of what the whole law 
should be. 

But constitutional law is not absolute- 
ly just; for to be so it is necessary, not 
alone that law be susceptible to rare 
change, but that it be susceptible to no 
change whatsoever. The law absolutely 
just has never been attained, and can 
never be attained throughout all human 
destiny. The constitutional dictum that ° 
no person shall be deprived of life, lib- 
erty, or property without due process of 
law would seem to be as just a law as 
it is possible for man to create. It ap- 
pears to have perfectly and absolutely 
related moral right with its expedient 
objects. It is the highest example of the 
absolute law to be found in all legal 
store. But it is utterly futile to attempt 
to ascribe to it the quality, absolute jus- 
tice. For the world of expediency has 
presented in history, and will forever 
present, instances where life, liberty, or 
property, or even all three rights, are 
properly taken in order to meet the im- 
minent and imposing demands of ex- 
pediency—expediency which is itself as 
just as justice is possible of establish- 
ment at the time. War and numerous 
other conditions are capable of setting 
at naught the justice of this law, are cap- 
able of making the maintenance of such 
a law even the height of injustice. Dep- 
rivation to the individual must at times 
be experienced in order that the highest 
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degree of justice attainable at such times 
may be assured the greatest number. 
But can the statutory law, the formal 
work of the legislator, achieve the same 
degree of constancy, poise and balance 
which is characteristic of the constitu- 
tional law? Is it possible for statutes to 
be as absolute as constitutional dictums? 
It is far safer to assert that statutory law 
has come short of such an achievement 
in the past, than that it will achieve such 
an end in the future. It is a far greater 
and more difficult problem for statutory 
law to become absolute, than for consti- 
tutional law to reach such an end. For 
statutes are not founded upon merely the 
basic, experienced and ascertained princi- 
ples upon which constitutional laws rest. 
Statutory law contemplates a far greater 
complexity, and includes social affairs 
so diverse and extensive that to per- 
fectly balance against each and all of 
them the proper morality is a task un- 
known to the constitutional lawmaker. 
The constitutional law, being restricted 
to established, fundamental principles, is 
obviously of no such complexity as that 
which characterizes statutory law. To 
compare the thousands of statutes to the 


few constitutional laws clearly reveals 
which of the two divisions of legal sci- 
ence has the greatest task in achieving 
a reciprocity of morality and object-mat- 


ter. The very probable conflict of laws 
in the case of the former makes work- 
ing toward a definite end of achievement 
extremely difficult and uncertain. It falls 
to the lot of statutory law to provide for 
the ever increasing demands of society, 
and the problem of taking the numerous 
new and uncertain objects of statutes 
and evenly conforming them to justice 
and right could not be otherwise than 
difficult. And it may be said that, inas- 
much as the legislator desires his statu- 
tory works to achieve the merit, the 
status, of absolute, possessed by the 
model furnished by the constitutional 
. lawmaker, the legislator is to follow a 
plan of procedure analogous to the 
course pursued by the creator of the con- 
stitutional law. 

The constitutional law has been cre- 
ated with regard to general human ex- 
perience of justice and right. It con- 
templates those basic and fundamental 
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objects offered by social experience and 
custom. Hence, constitutional laws are 
created for those ends which are sug- 
gested and furnished by the broad and 
natural and permanent forces in society; 
and they balance against those basic ob- 
jects those basic principles of morality 
which are suited to such objects. In cre- 
ating constitutional law, it has been nec- 
essary that the lawmaker regard only 
the general, fundamental, and more or 
less permanent human affairs—those 
affairs which have been naturally evolved 
by society. But the legislator who cre- 
ates statutes must regard the particulari- 
ties, the exceptional matters, the fine dis- 
tinctions in law making. And of such 
object-matter society, properly so-called, 
furnishes only a portion; that is to say, 
the legislator is unable to take the mere 
objects of social experience for his guide 
in law making. For if statutes are to 
reach the diversity of their objects, they 
must regard more than the generalities 
of the world; they must be as particular 
as possible. And, consequently, the leg- 
islator is to look to the source of par- 
ticular determinations for his guide; he 
is to regard that source from which he 
may obtain the indication of the particu- 
larity of social affairs and needs. He 
must be guided along the proper paths in 
selecting particular objects for special 
laws; for only when the single law con- 
templates the particular objects to which 
moral right may be applied without de- 
feating the particularity of the reciprocity 
of right and object in other laws can 
that law claim to possess morality and 
expediency in balanced relation. And 
while the world itself furnishes the hu- 
man needs, and hence the matter of laws, 
it is yet necessary that the legislator, in 
order that laws may be as distinctive as 
possible in their objects, regard that 
source which will point him to the partic- 
ularity of legal objects. Modern statu- 
tory law is highly complex and widely 
extensive, and law-making bodies are to 
regard those means whereby they may 
ascertain the nature, scope, and effect 
of laws already in existence and opera- 
tion, before succeeding laws can be en- 
acted with the assurance that their ob- 
jects will be properly related to justice 
and right. 








There is but one plan of procedure 
which the legislator may follow with 
assurance in endeavoring to achieve a 
system of absolute law: the systematic 
study of case law. In the determinations 
of particular cases alone is to be found 
a guide to the proper selection of matter 
for laws. Judicial precedent and the 
established investigations of courts fur- 
nish to the legislator that aid and means 
to the understanding and apprehension 
of objects to be included in laws, which, 
comparatively, the constitutional law- 
maker does not require. The study of 
case law is valuable in all law making, 
but it is eminently so in the proper enact- 
ment of statutes. The courts have cov- 
ered the ground, and are pre-eminently 
qualified for furnishing the guiding in- 
formation to legislatures, especially in 
saving legislatures from creating unnec- 
essary and conflicting laws. In creating 
the law which is effective because abso- 
lute in the full understanding and appre- 
ciation of all the objects embraced and 
of the measuring of justice to those ob- 
jects, the numerous cases which the 
courts have determined are to be investi- 
gated and compared by the discerning 
legislator. For here alone does he find 
the proper construction and valuation of 
laws already in force. © 

Thus for the attainment of statutes 
which approach the merit of constitution- 
al laws, it is necessary to regard all of 
those conditions upon which such an at- 
tainment rests; and if statutory law is 
incapable of the symmetry and universal- 
ity of validity that characterizes consti- 
tutional law, it will be because the means 
to the end in the case of the former are 
the more numerous and complex. This 


if 


Philosophic Essays on Law 


SUES OO NEE 


AN IDEAL SYSTEM OF LAW 


The law, so far as it depends on learning, is, indeed, as it has been called, 
the government of the living by the dead. 
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is indeed the case, inasmuch as statutes 
have not only social affairs, properly so- 
called, but also judicial determinations to 
regard, while constitutional laws may at- 
tain the desired end through regarding 
solely the general experience of society. 
So that case law, that great and com- 
plex fabric of legal applications, is not, 
because so complex and highly involved, 
by any means so lacking in merit, and so 
dangerous to simple justice as the mod- 
ern legal critic would have us believe. 
It is that department of the Law which, 
in future, is to be the great source of 
light and guidance to legislatures. The 
future legislator should be a case lawyer, 
—if not formally such, at least such so 
far as regards the knowledge and ex- 
perience in case law. The achievement 
of the Law absolute is conditioned upon 
the recognition of the courts by the leg- 
islatures. 

Thus the Law, of all subjects, whether 
in the realm of science or in the realm 
of art, is the truest picture of man. The 
Law is peculiarly that subject which em- 
braces and seeks to balance the two 
fundamental departments of man,—mo- 
rality and expediency, respectively the 
ideal and practical human worlds. The 
great problem of causing the two 
spheres to meet in reciprocal agreement 
can be solved only by the Law. The 
Law’s province is thus the most influen- 
tial, the most important, the greatest in 
all the realm of science, and greater than 
that of any art. The law is the monu- 
ment of the human race. 
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no doubt, it is inevitable that the living should be so governed. The past 
gives us a vocabulary and fixes the limits of our imagination; we cannot get 
away from it. There is, too, a peculiar logical pleasure in making manifest 
the continuity between what we are doing and what has been done before. 
But the present has a right to govern itself so far as it can; and it ought 
always to be remembered that historic continuity with the past is not a duty; 
it is only a necessity. 

I hope that the time is coming when this thought will bear fruit. An ideal 
system of law should draw its postulates and its legislative justification from 
science.—Hon. Oliver Wendell Holmes. 
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Progress is the law of life.—Browning. 
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Liability of Electric Power Com- 
pany for Cutting Off Current. 


N electric light company, under con- 
tract with a merchant, supplied elec- 


tric current to his store. A fire broke out 
in a restaurant in the rear of the store 
and separated from it by a solid partition. 
The company severed the wires supply- 
ing the store with electric current, and 
the merchant, by reason of the darkness, 
was unable to remove his stock and fix- 
tures. In Mullen v. Otter Tail Power 
Co. 130 Minn. 386, 153 N. W. 746, an 
action brought to recover the value of 
such stock and fixtures, which were ulti- 


mately destroyed by the fire, it is held 
that the Power Company had the right 
to sever the wires that supplied electric- 
ity to the store, providing it was reason- 
ably necessary to do so in order to save 
loss or damage to its property, but that 
it had no such right until such act became 
reasonably necessary. It owed its cus- 
tomer a legal duty not to deprive him of 
light unless and until protection of its 
own interests, or safety to the public, 
made it reasonably necessary to do so, 
In this case the wires were severed forty 
minutes before there was any such neces- 
sity and the Power Company knew that 
its customer would need light to save his 
property. The court concludes that the 
evidence sustains a finding that cutting 
the wires at that time was a breach of the 
company’s duty to its patron. 

As stated in the note accompanying 
this decision in L.R.A.1916D, 447, this 
seems to be a case of first impression as 
to the liability of an electric company to 
a consumer for injuries due to the turn- 
ing off of electric current where the lia- 
bility is predicated not on a breach of 
contract, but in tort in having breached 
an alleged duty owed. The decision that 
an electric company that shuts off the 
current before it is absolutely necessary, 
either in order to fulfill its duty to the 
public or to protect its own property, is 
guilty of an actionable wrong, is sound 
in principle. And the question involved 
might be said to be, When, under cir- 
cumstances similar to those in the Mul- 
len Case, does the duty of the company 
to a consumer end, and the duty to the 
public and the right to protect its own 
property begin? And this it would seem 
would usually be a question of fact for 
the jury under the particular circum- 
stances of each case. 


Bacon vs. Shakespeare. 


NCE again the shadow of doubt has 
O settled down over the Bacon-Shakes- 
peare controversy. As the result of ac- 
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tion taken on July 21, by Judge Frederick 
A. Smith in the Circuit Court, the parti- 
sans of both immortals must continue the 
debate without a legal decision to support 
either. The court dissolved an injunc- 
tion granted by Judge Tuthill, giving the 
credit of authorship to Bacon, thereby 
finally dismissing the question from the 
realm of jurisprudence. 

“Such questions as literary taste, art, 
philosophy and ancient history are not 
matters that should be submitted for 
judicial determination,” said the court. 

“They are subjects for literary debating 
societies.” 

Judge Tuthill gave his decision some 
months ago in a controversy between 
Colonel Fabyan and William N. Selig, 
an account of which may be found in the 
June Case and Comment on page 56. 


Landlord’s Interference With Elec- 
tric Lighting Service of Tenants. 


| NJUNCTIVE relief was denied in the 

case of People’s Land & Mfg. Co. v. 
Beyer, 161 Wis. 349, 154 N. W. 382, on 
behalf of an electric light company to 
prevent a property owner from requiring 
tenants to discontinue such ‘company’s 
service and utilize that of a rival, where 
the requirement was made only of ten- 
ants whose leases were about to termi- 
nate, so that the change of service was 
made a condition of renewal. The court 
invokes the rule that whatever one may 
do on his own property under any cir- 
cumstances he may do regardless of the 
motives of his conduct. It says: 


“The real question is: Does the judgment 
permit the defendant to do things which he 
has no legal right to do? Defendant could 
legally refuse to rent his buildings if he saw 
fit. He might rent them with lights furnished, 
and we think he would be clearly within his 
rights in saying to a tenant that he could lease 
only on the condition that an obnoxious com- 
pany be not permitted to convey its current 
into the building. It is necessary for a light- 
ing company to send its employees into a 
building occasionally to examine the wiring, 
replace burned-out fuses, and read meters. If 
for any reason satisfactory to himself the 
owner of a building does not desire to have 
the employees who are under the direction and 
control of a personal enemy doing work of 
this character around his building, he has a 
right to say to his prospective tenant that he 
can only lease on condition that light be pro- 
cured from some other source. We have not 
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before us a case where a tenant had a long- 
term lease which did not place any restriction 
upon him in regard to the purchase of cur- 
rent. The defendant was in a position where 
he might terminate his tenancies on short no- 
tice and insist on new leases. In fact, it does 
appear that new agreements were made 
whereby the landlord was to arrange and pay 
for the lighting, adding the amount thereof to 
the tenants’ rent bills. Under the facts of this 
case the court was right in holding that the 


permanent injunctive relief sought should not 
be granted.” 


In the note appended to this case in 
L.R.A.1916B, 813, attention is called to 
the attempt made by an annotator in 29 
L.R.A.(N.S.) 869 “to develop and for- 
mulate the basic distinction between 
absolute and qualified rights as affect- 
ing the power of the courts to in- 
quire into the motive with which they 
are exercised, that is, between those 
rights which one may exercise without 
reference to his motive, and those which 
are qualified in the sense that the motive 
which prompts them is subject to inquiry. 
It would seem that the right exercised 
by the defendant in the present case came 
within the definition in that note of abso- 
lute rights which may be exercised with- 
out regard to motive; namely, ‘rights 
incident to the ownership of property, 
rights growing out of contractural rela- 
tions, or the right to enter or refuse to 
enter, into contractual relations.’ ” 


Ownership of Swarm of Bees. 


T HE ownership of a swarm of bees 

was recently determined by the City 
Court of Yonkers, N. Y., which awarded 
them to Attorney Kenneth W. Brown. 
The latter keeps bees as a pastime and 
the swarm, which rose from his premises, 
were brought down and hived by work- 
men engaged in building in the vicinity. 
The capture was effected by means of 
the time-honored device of rattling a 
sheet of tin. The decision of Judge Beall 
is unique and entertaining and we pre- 
sent it here in part: 

“It has come to the hand of this court 
to decide all sorts of questions about all 
sorts of animals, reptiles and insects. 
Cases of men, women and children are 
constant, cases of those who had 
wronged others and of those who un- 
justly contest matters. Horses and their 
condition, habits and relationship to their 
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owners and strangers are perpetually 
with us. We are seldom lonely for the 
want of a dog case, and have expounded 
that law at great length, while matters 
of cats, goats, wild deer, pigeons, birds, 
including the usefulness of the highhold, 
otherwise known as the flicker, and as to 
whether he is a song bird, and of hens 
and roosters and robins, and as to which 
of them, chiefly annoys the tired man at 
dawn, are things with which the court is 
thoroughly familiar. But this is the first 
time it has had to dive into the interest- 
ing question of the law of bees. It is to 
be presumed that ultimately we shall 
have to deal with ants and flies and other 
varieties of insects. The law of snakes 
we know. 

“It is not the intention of the court to 
review the history of bees, of their origin 
in Asia and of how they have followed 
man in the development of civilization 
and have been tamed and used by him 
and have contributed to his comfort and 
welfare, although it is an interesting 
study and one to be recommended. We 
shall pass without comment the fact that 
the claimant to these bees is a lawyer and 
that no lawyer needs bees to assist him 
in stinging; the thing really turns on the 
question of identity and at the prelimi- 
nary hearing, when the court room was 
nearly filled with lawyers, I offered to ap- 
point any one of them a referee to make 
personal examination of these bees for 
marks of identification, which offer they 
unanimously rejected, the first time in my 
experience with law that a lawyer has 
refused to accept a reference. The origi- 
nal proceeding was to determine whether 
or not the defendants here were guilty 
of larceny under that section of the code 
which required a man to advertise lost 
property, and it was even contended that 
it was the duty of the finder to return 
this property to the owner. As one 
should keep a rattlesnake for a pet and 
allow it to stroll upon another’s property 
and that other be guilty of larceny unless 
he returned it. As one should house a 
tiger which might escape on another’s 
domain and hold that other guilty of lar- 
ceny unless he returned it. The court re- 
fused to entertain the charge of larceny 
and the parties hereto were generous 
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enough to submit the question of owner- 
ship to the court, as arbitrator. 

“The custom in London with respect 
to the trial of men charged with cruelty 
to animals, is this: they are brought to 
a court where there is a large yard, and 
a special judge examines the animals to 
determine their condition. I have fol- 
lowed the same custom and nearly always 
examine the horses where men are 
brought before me for cruelty to them. 
The rule of this court for many years 
has been, in cases involving the owner- 
ship of dogs, to take the claimants into 
my big office, station them at opposite 
ends of the room and allow the dog to 
choose his master. The ownership of 
pigeons and of chickens we have deter- 
mined by releasing them at the roosting 
time and permitting them to decide upon 
their homes. But in this case I decline to 
deal personally with the subject-matter of 
this action, and, together with the law- 
yers, refuse to make any personal or 
private inspection of them. 

“Extensive research has been made 
into this question of bees by both counsel 
for the contendants and by the court, and 
I confess that the subject of the law of 
the busy bee is a fascinating one. It is 
admitted by both sides that bees are fere 
nature, and as to the law of them Black- 
stone classifies them with wild animals, 
but Blackstone’s law was taken from the 
Greeks and from the Romans, and curi- 
ously enough, there has been practically 
no change in that law since the days of 
Plato, and an uninterrupted line of deci- 
sions through Greek, Roman, English, 
French, the Netherlands and the English 
common law, down to late decisions in 
Iowa, are practically to the same effect, 
the probable reason for this set policy 
being the danger of touching the subject. 

“We moderns may wonder at the com- 
pleteness of the law of bees, and at the 
attention and time that has been ex- 
pended upon what we regard as a trivial 
subject. Nothing is trivial that involves 
human rights. Besides, it may be re- 
membered that in the days of those whom 
we term the ancients, the bee occupied a 
much more important place in the econ- 
omy of the state than it does now. In 
Greece, in Egypt, in Judea, and to a 
somewhat less extent in the Roman 
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Provinces, honey was a most important 
article of commerce. 

“Upon the whole I take it that the case 
turns upon the question of identity and 
of whether the owner, and I shall take 
the liberty of enlarging the doctrine to 
include an employee of the owner, kept 
the bees in sight during the swarm until 
they alighted, this being really part of the 
question of identification. I determine 
that Brown has established the owner- 
ship of these bees, and is entitled to re- 
cover them, passing without comment the 
fact that this queen bee occasioned all of 
us a great deal of trouble by organizing 
the swarm. I make acknowledgment to 
counsel in the case, Mr. William A. 
Walsh on the one hand and Mr. Clarence 
Alexander on the other, for the ability 
and thoroughness with which they have 
briefed the case and helped me to this 
decision.” 


Duty to Insulate Electric Wire. 


. HE liability of a master, who fails to 
insulate a wire in a mine passage, 
for violation of his common-law duty to 
exercise reasonable care to provide rea- 
sonably safe machinery, tools and appli- 
ances, and to make the place of work 
reasonably safe, was considered in 
Humphreys v. Raleigh Coal & Coke Co. 
73 W. Va. 495, 80 S. E. 803, L.R.A. 
1916C, 1271. In that case it is held that 
an uninsulated wire carrying a heavy 
electric voltage, connected at one end 
with a trolley wire in a mine entry, ex- 
tending from it through a break through 
into an air course, neither of which is 
used as a way for travel or place of 
ordinary work, carried along the rib or 
wall of the break through on wooden 
pins near its top, less than four feet from 
the floor, and used to supply electric 
power to a pump in the air course, at- 
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tended by a workman called a pump run- 
ner, is a dangerous appliance or instru- 
mentality, which renders the place in 
which it is a dangerous place of work, 
and, for injury inflicted by it upon a 
servant called into the break through to 
assist in moving the pump, without 
knowledge of its condition, the mine 
owner is liable. 

In discussing the duty of the master 
to insulate the wire, the court thus aptly 
describes the electric force: 


“The silent, latent, deadly, electrical, power 
of a live wire, giving no warning of its pres- 
ence through hearing, sight or other faculty, 
renders it so highly dangerous that its use 
carries an extremely high degree of care. It 
is the concealment of its force inherent in its 
very nature that makes it so dangerous. Its 
presence is undiscoverable by any of the five 
senses other than that of feeling, and to dis- 
cover by that is to place yourself within the 
deadly power of the thing itself, and suffer 
the injury, for there is a seizure in the very 
instant of contact. Therefore to use it at all 
by means of an uninsulated wire or other ap- 
pliance, where the user knows that any person 
may for any reason come in contact with it. 
without knowledge of the use to which the 
appliance is devoted, is tantamount to the 
placing of a deadly mine or trap, however free 
the user may be from wrongful intent. 

“Authorities cited abundantly show the user 
of electricity must provide against all probable 
contingencies and every possibility that can be 
readily foreseen or anticipated. If he knows 
any person is liable, in any way or for any 
reason, whether on a mission or enterprise of 
business or pleasure, to come in contact with 
a heavily charged electric wire he is using, he 
must insulate it, unless insulation is impossible 
by reason of incompatibility with the use to 
which it is devoted. In view of this princ- 
ple, it is wholly immaterial that the place in 
which the wire was used was not a way of 
passage or place of ordinary work. The de- 
fendant should have had the wire insulated.” 


The decision is undoubtedly correct in 
holding the employer liable for negli- 
gence. 
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The absolute justice of the State, enlightened by the 


perfect reason of the State. 


Bills and notes — non-negotiable 
note — indorsement — effect. Where a 
person signs his name in blank: on the 
back of a non-negotiable note before de- 
livery, it is laid down in the West Vir- 
ginia case of Brown v. Cook, 87 S. E. 
454, annotated in L.R.A.1916D, 220, that 
he may be held as maker or guarantor, 
at the election of the holder, in the ab- 
sence of a special agreement. And when 
the payee seeks to charge such indorser 
of a non-negotiable note, indorsed be- 
fore delivery, he must allege that the de- 
fendant indorsed the same with intent to 
become liable as guarantor or maker, 
according to the fact. 


Cancelation — deed — inadequacy 
of price. Ordinarily mere inadequacy 
of consideration is not sufficient ground, 
in itself, to justify a court in canceling 
a deed, yet when the inadequacy is so 
gross as to amount to fraud, or in the 
absence of other circumstances to shock 
the conscience, and furnish satisfactory 
and decisive evidence of fraud, it is held 
in Bruner v. Cobb, 37 Okla. 228, 131 Pac. 
165, annotated in L.R.A.1916D, 377, to 
be sufficient ground for canceling a con- 
veyance or contract, either executed or 
executory; the rule being based upon 
the theory that fraud, and not inade- 
quacy of price, is the sole reason for the 
interposition of equity. 


That is law.—Rufus Choate 


Carrier — limitation of action — 
contract. A stipulation in a shipping 
contract, that no action to recover dam- 
ages for loss or injury to live stock, etc., 
shall be sustained unless commenced 
within sixty days after the damage shall 
occur, is held unreasonable and void in 
Cooke v. Northern P. R. Co. 32 N. D. 
340, 155 N. W. 867, annotated in 
L.R.A.1916D, 345. 


Carrier — limitation of time for 
bringing action reasonableness. 
That a limitation by contract of the time 
for bringing action to recover for injury 
to cattle while being transported by an 
interstate railroad company to six 
months is not unreasonable is held in the 
Towa case of Baldwin v. Chicago, R. I. 
& P. R. Co. 156 N. W. 17, L.R.A.1916D, 
335. 


Carrier — notice of injury — reason- 
ableness. A provision in a contract for 
shipment of live stock that notice shall 
be given of any injury before the stock 
is removed from place of shipment or 
destination, as the case may be, and be- 
fore it is mingled with other stock is 
held reasonable in the Iowa case of Bald- 
win v. Chicago, R. I. & P. R. Co. 156 
N. W. 17, which is accompanied in 
L.R.A.1916D, 335, by a note as to rea- 
sonableness of time fixed in a contract 
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of shipment of live stock for presenta- 
tion of claim for damages and no action 
can be maintained against the carrier if 
notice is not given. 


Citizenship — marriage of woman to 
foreigner. Under the Federal statute 
declaring that any American woman who 
marries a foreigner shall take the nation- 
ality of her husband, the marriage of a 
native-born woman to a resident for- 
eigner is held to destroy her right to 
suffrage as conferred by a state Consti- 
tution upon every native citizen of the 
United States, in Mackenzie v. Hare, 165 
Cal. 776, 134 Pac. 713. 

The effect of marriage on a woman’s 
status as an alien is considered in the 
note appended to the foregoing case in 
L.R.A.1916D, 127. 


Commerce — interstate — state in- 
spection laws. Where a commodity 
such as oil or gasolene is shipped from 
one state into another, its identity not 
preserved, mingled with other property 
of like character, held there for sale, and 
not designed for any particular purchas- 
er, or for reshipment to any particular 
place, it is held in the Minnesota case of 
State v. Bartles Oil Co. 155 N. W. 1035, 
to become a part of the general mass of 
the property of the state and is not 
longer the subject of interstate com- 
merce ; and a state operates upon it as a 
part of the common property of the state 
and is an unlawful interference with in- 
terstate commerce. 

The validity of state inspection laws as 
applied to commodities in interstate com- 
merce is considered in the note appended 
to the foregoing decision in L.R.A. 
1916D, 193. 


Common law — adoption — particu- 
lar decisions. The statutory adoption 
of so much of the common law of Eng- 
land as is applicable to the local situation 
and circumstances is held in the Vermont 
case of Re Heaton, 96 Atl. 21, L.R.A. 
1916D, 201, to apply only to principles, 
and does not include particular decisions 
unless the reasoning is satisfactory. 


Damages — death — loss of consor- 
tium. A man, it is held in Rogers v. 


Fancy Farm Teleph. Co. 160 Ky. 841, 
170 S. W. 178, cannot recover from a 
telephone company which negligently 
fails to furnish him service to summon 
a physician for his wife, who dies be- 
cause of absence of medical aid, dam- 
ages for loss of services and consortium, 
where the time elapsing between the neg- 
ligence and the death was not appreci- 
able. 

The case on loss of consortium as ele- 
ment of damage for wrongful death are 
discussed in the note appended to the 
foregoing case in L.R.A.1916D, 186. 


Damages — loss of custom. If a com- 
pany, for the purpose of operating an 
electric plant, erected a dam in such man- 
ner as to create a nuisance by backing 
water from which mosquitoes were bred 
and miasma caused, so that many people 
in the vicinity were made sick, and some 
died, and others moved away, and there- 
by the custom of the plaintiff at his store 
was decreased, loss of custom thus result- 
ing, it is held in Central Georgia Power 
Co. v. Pope, 141 Ga. 186, 80 S. E. 642, 
L.R.A.1916D, 358, will not furnish a 
basis for recovery by him, at least unless 
the injury to others was alleged and 


, shown to have been wilful, and for the 


purpose of injuring the plaintiff. 

A careful search has failed to disclose 
any other case passing upon the question 
of the right to damages for injury to 
business from a nuisance resulting in the 
depopulation of a community or neigh- 
borhood. It would seem, as stated by the 
court, that damages of this kind are too 
remote to be recoverable. 


Death — recovery by person injured 
action by representative. A satisfied 
judgment for injuries inflicted by an- 
other’s negligence, in favor of the per- 
son injured is held to bar an action un- 
der the statute by his personal repre- 
sentative for death resulting from the in- 
jury, in the North Carolina case of Ed- 
wards v. Interstate Chemical Corp. 87 
S. E. 635, L.R.A.1916D, 121. 


Drugs — misbranding — statements 
in circulars. That circulars contained 
in the package are comprehended by a 
statute declaring that a drug shall be 
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deemed to be misbranded if its package 
or label shall bear or contain any state- 
ment, design, or device regarding the 
curative or therapeutic effect of the drug 
or any of the ingredients or substances 
contained therein, which is false and 
fraudulent, is held in Seven Cases v. 
United States, 239 U. S. 510, 60 L. ed. 
—, 36 Sup. Ct. Rep. 190, annotated in 
L.R.A.1916D, 164. 


Eminent domain — adjoining tracts 
held in different interests — incidental 
injuries — damages. One owning in- 
dividually a parcel of real estate adjoin- 
ing and used with another parcel in 
which he has an interest by entirety is 
held not entitled to damages for incident- 
al injuries to the former in case of the 
condemnation of a railroad right of way 
through the latter in Tillman v. Lewis- 
burg & N. R. Co. 133 Tenn. 554, 182 S. 
W. 597, L.R.A.1916D, 259. 


Explosives — blasting — injury by 
concussion — liability. A private cor- 
poration organized to supply the public 
with electricity, and clothed with the 
power of eminent domain, is held liable 
in the Iowa case of Watson v. Mississ- 
ippi River Power Co. 156 N. W. 188, 
L.R.A.1916D, 101, for injuries to neigh- 
boring property caused by concussion or 
vibration due to blasting in a navigable 
stream under license from the govern- 
ment, even though it is not negligent in 
the performance of the work. 


Garnishment — assigned proceeds of 
contract. Where a defendant corpora- 
tion assigned to a bank the proceeds of 
a contract due and to become due for 
furnishing materials and labor to a build- 
ing contractor, such assignment is held 
valid as against a garnishment of the 
funds in the hands of the building con- 
tractor, in Hall v. Kansas City Terra 
Cotta Co. 97 Kan. 103, 154 Pac. 210, an- 
notated in L.R.A.1916D, 361. 


Insurance — failure to forward appli- 
cation — liability. An insurance com- 
pany is held not liable for the negligence 
of its agent in the Arkansas case of 
National Union F. Ins. Co. v. School 
Dist. 182 S. W. 547, L.R.A.1916D, 238, 
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in failing to forward an application ac- 
companied by payment of premium, so 
that the property is destroyed without in- 
surance, where he had authority only to 
solicit applications, deliver policies, and 
receipt for initial premiums, and the ap- 
plication stipulated that there should be 
no contract until the issuance and de- 
livery of the policy. 


Intoxicating liquor — sale — igno- 
rance of character — effect. Ignorance 
of the character of the liquid, and honest 
belief in its nonintoxicating character, 
are held no defense, in the Arizona case 
of Troutner v. State, 154 Pac. 1048, to 
a prosecution for selling intoxicating 
liquor contrary to a constitutional pro- 
vision making it a misdemeanor to sell 
intoxicating liquor of any kind, notwith- 
standing the statute provides that per- 
sons are not guilty of crime who commit 
an act under ignorance or mistake of 
fact which disproves any criminal intent. 

The subject of mistake in the beverage 
as a defense to a charge of the illegal 
sale of liquor is treated in the note ac- 
companying the foregoing decision in 
L.R.A.1916D, 262. 


Jitney bus — license fee — prohibi- 


tion. The provision of a municipal ordi- 
nance requiring those operating any self- 
propelled vehicles carrying passengers 
for hire to pay additional licenses of $300 
to $400 before being permitted to solicit 
or receive passengers on the paved por- 
tions of certain designated streets, al- 
though practically prohibitive as to such 
designated places, is held a valid exer- 
cise of municipal control, in Desser v. 
Wichita, 96 Kan. 820, 153 Pac. 1194, 
L.R.A.1916D, 246, which further de- 
termines that the effect of such ordi- 
nance, if enforced, would involve a bene- 
fit to the street railway company, is no 
reason why the city may not prescribe 
such regulation. 


Libel — passing communicant in re- 
ligious order — liability. A clergyman 
is held not liable for slander, in Carter v. 
Papineau, 222 Mass. 464, 111 N. E. 358, 
annotated in L.R.A.1916D, 371, in pass- 
ing a communicant without comment 
when administering the sacrament of the 
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Lord’s Supper, although the rules of the 
society permit such course with respect 
to evildoers or those who have wronged 
a neighbor. 


Life tenant — right to stock divi- 
dends. That a stock dividend declared 
out of profits accumulated since the cre- 
ation of the trust goes to the life tenant, 
and not to the remainderman, under a 
will creating a trust to pay all income 
by way of interest, dividends, rents, and 
profits to the life tenant, remainder over, 
is held in the Vermont case of Re Hea- 
ton, 96 Atl. 21, annotated in L.R.A. 
1916D, 201. 


Limitation of actions — amendment 
of action for injury to show interstate 
character of transaction. That the 
amendment of a complaint seeking dam- 
ages for injury to a railroad employee, 
so as to show that at the time of the in- 
jury the railroad was an interstate rail- 
road, and that the injury occurred in in- 
terstate commerce so as to come within 
the operation of the Federal employers’ 
liability act, does not, although there was 
nothing in the original complaint to show 
that relief was not sought under the state 
law, as plaintiff’s counsel claimed the in- 
tent to be, constitute. a new cause of 
action so as to be affected by the statute 
of limitations, if the original action was 
brought in time, is held in the Wisconsin 
case of Curtice v. Chicago & N. W. R. 
Co. 156 N. W. 484, L.R.A.1916D, 316. 


Mandamus — to Commission — ap- 
proval of security issues — no legal 
remedy. Mandamus will lie to control 
the action of the Indiana Commission 
with reference to applications for the is- 
suance of securities, it is held in the In- 
diana case of Public Service Commission 
v. State, P.U.R.1916C, 42, 111 N. E. 10, 
since the statute does not afford the legal 
remedy of appeal from such action. 


Mandamus — to compel mayor to 
sign warrant — remedy at law. Since 
the grantor has an adequate remedy at 
law to recover the purchase price of land 
sold and conveyed to a city, it is held in 
George S. Chatfield Co. v. Reeves, 87 
Conn. 63, 86 Atl. 750, that he will not 
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be awarded a writ of mandamus to com- 
pel the mayor to countersign a warrant 
for the money, although the city charter 
prescribed such warrant as the method 
by which payments are to be made out 
of the city treasury. 

The subject of mandamus to compel 
issuance of a municipal warrant to pay 
indebtedness is treated in the note ac- 
companying the foregoing decision in 
L.R.A.1916D, 321. 


Master and servant — blasting — 
missed shot — liability for explosion. 
The owner of a quarry is held not re- 
lieved in the case of Chesapeake Stone 
Co. v. Holbrook, 168 Ky. 128, 181 S. W. 
953, L.R.A.1916D, 311, from liability for 
injury to an employee by explosion of a 
missed shot by the fact that the one in 
charge of the blasting believed all the 
shots had been exploded, and that the 
débris from the blast covered the ground 
so that ordinary inspection would not dis- 
close the fact that one had missed. 


Master and servant — independent 
contractor — injury by blasting. That 
one cannot avoid liability for injury to 
neighboring property by the concussion 
from blasting, by letting the work to an 
independent contractor, if the contract 
contemplates blasting and the injury re- 
sults even though the work is properly 
done, is held in the Iowa case of Watson 
v. Mississippi River Power Co. 156 N. 
W. 188, L.R.A.1916D, 101. 


Master and servant — workmen's 
compensation — act not in course of 
employment. An injury to the fore- 
man of a knitting room in a mill, by his 
hand coming in contact with a revolving 
fan in a pipe conveying heated air into 
the dry room, when he attempts to place 
luncheon to heat in the pipe through an 
aperture left for the care of the fan, is 
held in Mann v. Glastonbury Knitting 
Co. 90 Conn. 116, 96 Atl. 368, L.R.A. 
1916D, 86, not to arise out of and in 
the course of his employment within the 
meaning of the workmen’s compensation 
act, although the employer has impliedly 
assented to the heating of such materials 
by employees by placing them in the 
mouth of the pipe. 
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Master and servant — workmen's 
compensation — injury due to seizure. 
Injury received by a hack driver while 
in the regular performance of his duty, 
in falling from his seat through dizzi- 
ness or unconsciousness induced by a 
disease from which he was suffering, be- 
ing the first attack of the kind which he 
had experienced, is held in the Rhode 
Island case of Carroll v. What Cheer Sta- 
bles Co. 96 Atl. 208, L.R.A.1916D, 154, 
to arise out of and in the course of his 
employment within the operation of the 
workmen’s compensation act, where the 
fall occurred when the hack was turned 
against the curbstone by the horses. 


Monopoly and competition — en- 
trance into occupied territory — pur- 
chase of competitor's property. That 
an electric company, upon invading terri- 
tory inadequately served with acetylene 
gas, will be permitted to pay a fair price 
for the acetylene property that will not 
be useful to it, but which will be de- 
stroyed by competition, is held in the 
New Hampshire case of Re Sunapee 
Electric Light & P. Co. P.U.R.1916B, 
996. 


Mortgage — assumption — defi- 
ciency. The grantee of mortgaged 
premises who purchases subject to a 
mortgage which he assumes and agrees 
to pay is held liable in McDonald v. Fin- 
seth, 32 N. D. 400, 155 N. W. 863, an- 
notated in L.R.A.1916D, 149, for a 
deficiency arising on a foreclosure and 
sale, even though his grantor is not per- 
sonally liable for the payment of the 
mortgage. 


Mortgage — priority of record. 
A chattel mortgage once void as to a 
subsequent mortgagee for a valuable con- 
sideration and without notice of the 
prior unrecorded mortgage is held not 
restored to validity in the Florida case 
of Spellman v. Beeman, 70 So. 589, as 
against the second mortgage, in the ab- 
sence of fraud on the second mortgagee’s 
part, by filing it for record before the 
second mortgage is filed for record. 

The effect of filing a chattel mortgage 
after the giving of a subsequent mort- 
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gage, but before the filing of the same, 
is considered in L.R.A.1916D, 240. 


Municipal corporations — power to 
prohibit show near church — police 
power. Charter authority to regulate 
and prohibit amusements is held in the 
case of Nahser v. Chicago, 271 Ill. 288, 
111 N. E. 119, L.R.A.1916D, 95, to em- 
power a municipal corporation to refuse 
a license for a moving picture show with- 
in 200 feet of a church, although the 
clause of the charter dealing with places 
of amusement gives power to regulate 
only. 

Prohibiting the operation of a moving 
picture show within 200 feet of a church 
is also held to be within the police power. 


Name — fictitious — “‘Bros."" The 
adoption by a firm composed of two 
brothers of their surname, followed by 
the word “Bros.,” as the name of the 
firm, is held in Bolen v. Ligett, 54 Pac. 
547, annotated in L.R.A.1916D, 352, not 
to be the adoption of a “fictitious name, 
or a designation not showing the names 
of the persons interested as partners in 
such business,” within the meaning of § 
4469 Oklahoma Rev. Laws 1910. 


Railroad — exclusive privileges on 
wharf — validity. That a railroad com- 
pany may give one ship broker the ex- 
clusive right to storage space on its ex- 
port wharf, to enable him to accumulate 
partial shipments for the formation of a 
cargo, if equal facilities are afforded all 
shippers, is held in the Mississippi case 
of Gulf & S. I. R. Co. v. Buddendorff, 
70 So. 704, L.R.A.1916D, 253. 


Real property — registry of title — 
absence of parties. Where, in pro- 
ceedings under the Torrens act to regis- 
ter title, the applicant fails to disclose to 
the court the names of persons known to 
him to have an interest in or lien upon 
the property, and such persons are not 
named as parties to the proceeding or 
served with summons, and do not have 
actual notice of the proceeding, a judg- 
ment rendered therein is held not bind- 
ing upon such persons, in Riley v. Pear- 
son, 120 Minn. 210, 139 N. W. 361, 
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which is accompanied in L.R.A.1916D, 7, 
by an extensive note on the Torrens 
law. 


Records — Torren’s law — fraudu- 
lent judgment. Where, in proceedings 
under the Torrens act (Laws 1901, chap. 
237) to register title, a judgment is pro- 
cured by fraud on the part of the appli- 
cant in failing to name as parties or serve 
claimants known to him, it is held not 
binding upon such omitted claimants, in 
Henry v. White, 123 Minn. 182, 143 N. 
W. 324, L.R.A.1916D, 4, which further 
determines that where the existence of 
such claimant does not appear from the 
judgment roll itself, or the proceedings, 
and where such proceedings are abso- 
lutely regular on their face, one who 
purchases from the registered owner for 
a valuable consideration, in reliance upon 
the judgment, and without notice or any- 
thing to put him on inquiry, takes the 
title free from all encumbrances and ad- 
verse claims except those noted on the 
certificate. 


Records — Torrens law — prescrip- 
tive title. That a title gained by pre- 
scription may be registered under the 
Torrens law, is held in Keith v. Kennard, 
222 Mass. 398, 110 N. E. 1030, L.R.A. 
1916D, 3. 


Records — Torrens law — void tax 
certificates. In proceedings to register 
title, to which the holder of tax certifi- 
cates on the land and the county where 
the land was situated were parties, the 
tax sales on which the certificates were 
issued were adjudged void for reasons 
that entitled the holder to refundment. 
It is held in State ex rel. Coburn v. Ries, 
123 Minn. 397, 143 N. W. 981, L.R.A. 
1916D, 1, that such judgment cannot be 
attacked collaterally for error or fraud, 
and is, as against the county, conclusive 
of the right to refundment. 


Religious societies — enforcement of 
rights in court. That a member of a re- 
ligious denomination cannot enforce his 
religious rights as a communicant of the 
denomination in the civil courts, is held 
in Carter v. Papineau, 222 Mass. 464, 111 
N. E. 358, L.R.A.1916D, 371. 
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Religious society — exclusion of 
member — liability. That no action 
lies for the temporary exclusion of a 
communicant from the church building 
by the minister in charge, is held in Car- 
ter v. Papineau, 222 Mass. 464, 111 N. 
E. 358, L.R.A.1916D, 371. 


Replevin — use of force to execute 
writ. That a marshal is liable in dam- 
ages on his bond for an assault com- 
mitted by his deputy in forcing his way 
through an open window in spite of the 
active resistance of the occupants of the 
premises, in order to execute a writ of 
replevin, is held in Palmer v. King, 41 
App. D. C. 419, Ann. Cas. 1915C, 1139, 
which is accompanied in L.R.A.1916D, 
278, by a note on the right to break and 
enter a dwelling to serve a civil writ of 
process. 


Rescission — release — statements 
by physician. Plaintiff was injured 
while a passenger on one of defendant’s 
trains. Soon after defendant’s physi- 
cian made a physical examination of 
plaintiff’s person, and, to induce or cause 
him to make a settlement and execute a 
release, represented that he had suffered 
no serious injury, had no broken bones, 
and would recover in the course of two 
or three weeks. It is held in the Minne- 
sota case of Jacobson v. Chicago, M. & 
St. P. R. Co. 156 N. W. 251, L.R.A. 
1916D, 144, that the representations were 
material; that plaintiff had the right to 
rely thereon in effecting a settlement 
with defendant, and, since the represen- 
tations were untrue in fact, though the 
falsity was not known to the physician at 
the time, and were not made with intent 
to deceive, plaintiff had the right to re- 
scind the settlement. Such facts consti- 
tute fraud in law. 


School — employment of attorney — 
authority. The employment of attor- 
neys by individual school teachers to con- 
duct litigation in their name to require 
the county superintendent to countersign 
warrants issued by the county board of 
public instruction for such teachers’ sal- 
aries is held not such a county purpose in 
the Florida case of McKinnon v. State, 
70 So. 557, to which is appended a note 
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in L.R.A.1916D, 90, as to the use of pub- 
lic funds to pay an expense incurred by 
an officer or citizen in litigation, as will 
warrant payment therefor from county 
school funds that, by the express com- 
mand of the Constitution, “shall be dis- 
bursed solely for the mainte- 
nance and support of public free 
schools.” 


Service — jurisdiction — railroads 
— installation of telephones in station. 
That the Indiana Commission has no 
authority to compel a railroad company 
to install telephone service in a station 
is held in Duncan v. Toledo, St. L. & 
W. R. Co. P.U.R.1916B, 751. 


Tax — exemption — addition to 
plant. The addition of a plant for mak- 
ing paper boxes to one in which wooden 
ones have been manufactured is held not 
to be within the operation of a tax ex- 
emption of any manufacturing establish- 
ment which shall be permanently located 
and operated within the city, in Mengel 
Box Co. v. Sea, 167 Ky. 193, 180 S. W. 
347, annotated in L.R.A.1916D, 108. 


Tax — exemption — special law — 
Young Men’s Christian Association. 
An exemption from taxation of property 
of a Young Men’s Christian Association, 
used for the religious purposes of the as- 
sociation, is held in the Washington case 
of Young Men’s Christian Asso. v. Par- 
ish, 154 Pac. 785, L.R.A.1916D, 272, not 
to be within constitutional authority to 
exempt property by general laws, where 
the property of other organizations de- 
voted to religious purposes is left subject 
to taxation. 

The note appended to this case in 
L.R.A.1916D, 272, treats of exemption 
from property taxation of property of the 
Y. M. C. A. or Y. W. C. A. 


Tax — minerals. Where mineral in- 
terests in real estate are owned sepa- 
rately from the interests in the surface, 
such mineral interests, it is held in Wash- 
burn v. Gregory Co. 125 Minn. 491, 147 
N. W. 706, annotated in L.R.A.1916D, 
‘304, are land, taxable as such, and should 
be taxed separately from the surface in- 
terests. 
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Trademarks — right to enjoin use of 
trademark outside of complainant's 
business territory. The prior appropri- 
ator of the words “Tea Rose” as a trade- 
mark for flour is held not entitled, in 
Hanover Star Mill. Co. v. Allen & W. 
Co. 125 C. C. A. 515, 208 Fed. 513, an- 
notated in L.R.A.1916D, 136, to enjoin 
the use of the same trademark, which 
has been adopted in good faith by a 
manufacturer of flour with no knowledge 
that anyone else was using or had used 
those words in such a connection, in a 
territory in which it has never sold its 
“Tea Rose” brand, and where the name 
has come to mean defendant’s flour, and 
nothing else. 


Unfair trade — deception — right to 
relief. Where the complainant and de- 
fendant agreed that an encyclopedia 
should be represented to the public as the 
work of the complainant, in order to avail 
themselves of its reputation to attract 
subscribers for the book, it is held in 
Munn & Co. v. Americana Co. 83 N. J. 
Eq. 309, 91 Atl. 87, that the complainant 
cannot be heard to complain of conduct 
in which it joined and by which it 
profited. 

This case is accompanied in L.R.A. 
1916D, 116, by a note as to protection of 
public as a ground for injunction against 
misuse of trademark or tradename. 


Valuation — electric utility — cost 
of construction — right to allowance 
for increased cost due to weather con- 
ditions. That the increased cost of im- 
mediate construction of an electric trans- 
mission line during the winter months 
rather than the cost under average nor- 
mal conditions should be allowed in a 
security issue valuation, is held in the 
Nebraska case of Re Omaha & L. R. & 
Light Co. P.U.R.1916B, 564, where it 
appears that the utility exercised reason- 
able business judgment in expending 
more money for immediate construction 
to secure immediate earnings and to be 
the first to deliver current into a field 
where there was threatened competition. 


Valuation — going value — right to 
— theory of. The fact that a utility is 
a live and going concern may give it a 





Recent English and Canadian Decisions. 


going value for rate making, is held in 
the Indiana case of Peck v. Indianapolis 
Light & Heat Co. P.U.R. 1916B, 445, 
although early losses have been recouped. 


Valuation — working capital — what 
constitutes. Working capital, it is held 
in the Indiana case of Peck v. Indianapo- 
lis Light & Heat Co. P.U.R. 1916B, 445, 
includes material and supplies, unsold 
finished products, and bills and accounts 
receivable as well as cash on hand. 


Water company — negligent turning 
on of water — forcing open faucet. 
A water company, it is decided in the 
case of Louisville Water Co. v. Lally, 
168 Ky. 348, 182 S. W. 186, cannot be 
held liable for negligently turning water 
into the pipes of a house so violently as 
to force open a screw faucet and flood 
the property, since such forcing of the 
faucet would be impossible. 

The power of the court to disregard 
testimony because contrary to scientific 
principles is treated in the note appended 
to the foregoing decision in L.R.A. 
1916D, 300. 
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Water — rule against permitting use 
by unauthorized persons — reasona- 
bleness. That a rule of a water com- 
pany providing that owners and others 
controlling water draws who permit per- 
sons not under rent to use water shall 
incur a penalty of $5 for each offense, 
and shall be held liable for the rent of 
each unassessed taker, and that they in 
default of payment, may be deprived of 
water until the difficulty is adjusted and 
all charges paid, is reasonable, is held in 
the Pennsylvania case of Canton Teleph. 
Sn v. Citizens’ Water Co. P.U.R.1916B, 

04. 


Will — corporation as executor — 
stockholder as witness. That a stock- 
holder of a bank which is made execu- 
tor of a will is not competent to witness 
its execution, is held in the case of Scott 
v. O’Connor-Couch, 271 Ill. 395, 111 N. 
E. 272, annotated in L.R.A.1916D, 179, 
on the question of the competency, as an 
attesting witness, of an officer or stock- 
holder of a corporation named as execu- 
tor or trustee. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 
British Ruling Cases. } 


Accident insurance — jumping from 
moving train as voluntary exposure to 
unnecessary danger. One who, with no 
other reason than his desire to reach 
home as soon as possible, took passage 
on a train which he knew did not stop 
at his station, relying upon being able 
to alight at a point near there where 
trains usually stopped, may be said to 
have voluntarily exposed himself to un- 
necessary danger, and so not to be en- 
titled to recover upon a policy of acci- 
dent insurance, where, upon the failure 
of the train to stop as expected, he 
jumped from it while it was moving at 
a speed of from 8 to 12 miles an hour, 
fell, and was injured. Martin v. Pro- 
tective Asso. 36 Ont. L. R. 19, 28 D. L. 
R. 418. 


Attorney and client — negligence — 
meaning of expression “with interest 
at 6 per cent per annum.” An attor- 
ney who in acting on behalf of a 
vendor of real property approved a con- 
tract of sale and purchase-money mort- 
gage executed in pursuance thereof, 
providing for the payment of the pur- 
chase money “on or before 6 years, with 
interest at 6 per cent per annum” when 
it was the intention of his client that 
interest should be payable annually, is 
held in Finkbeiner v. Yeo, 26 Manitoba 
L. R. 22, 25 D. L. R. 673, to be guilty 
of actionable negligence, the court con- 
struing the expression in question to 
mean that interest was only pay- 
able with the principal and not 
annually. Two members of the court, 
however, dissented on the ground 
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that the expression in question was so 
ambiguous that the attorney should not 
be held liable as for gross negligence. 


Contract — subscription for charita- 
ble purpose — consideration. That 
the consideration for a subscription for 
a charitable purpose is supplied when 
the promisee, in reliance upon the prom- 
ise, expends money or incurs obligations 
before the promise is withdrawn, is held 
in Sargent v. Nicholson, 26 Manitoba L. 
R. 53, 25 D. L. R. 638, the court pre- 
ferring this view tc the theory that a 
consideration sufficient to support such 
a promise is found in the subscription of 
other donors, or the theory that it con- 
sists in the implied promise of the per- 
sons who are to receive the money to 
apply it for the designated purpose. 


Criminal law — corroboration of 
evidence of accomplice — sufficiency. 
The testimony of an accomplice in the 
crime of which the accused is charged 
may be sufficiently corroborated by evi- 
dence given by the wife of another ac- 
complice, herself not implicated in the 
crime. Rex v. Willis [1916] 1 K. B. 
933. 


Estoppel — delivery of receipts be- 
fore receiving payment. A railway 
company which, upon the receipt of the 
personal check of an agent in settlement 
of freight charges due from his princi- 
pal, receipts the freight bills, is estopped 
to claim the amount from the principal 
upon the check being dishonored, where 
by means of these receipted bills the 
agent has been enabled to obtain the 
amount of the freight charges from his 
employer. Continental Oil Co. v. Cana- 
dien P. R. Co. 52 Can. S. C. 605, 28 D. 
L. R. 269. 


Gifts — mortis causa — promissory 


note. A donor’s own promissory note 
is not the subject of a donatio mortis 
causa. Re Leaper [1916] 1 Ch. 579. 


Landlord and tenant — lease of 
theater — implied warranty of ade- 
quacy of heating apparatus. That a 
letting of premises equipped as a mov- 
ing picture theater carries with it an 
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implied warranty of the adequacy of the 
heating apparatus, is held in Davey vy. 
Christoff, 36 Ont. L. R. 123, 28 D. L. 
R. 447, the case being treated as within 
an exception to the general rule that in 
the case of a demise of real property a 
condition or warranty that it is fit for 
the purpose for which it is intended to 
be used will not be implied. 


Libel — privileged occasion — re- 
port by trade association to member. 
That a report on the commercial stand- 
ing and credit of the plaintiff obtained 
by the secretary of a mutual society 
organized for the purpose (inter alia) 
of making inquiries as to the commercial 
standing and credit of traders at the 
instance of a member, and communi- 
cated to him, is privileged, is held in 
London Asso. v. Greenlands [1916] 2 
A. C. 15. The reversal of the decision 
of the court of appeal [1913] 3 K. B. 
507, on this question brings the law of 
England into harmony with the view 
entertained in this country. 


Negligence — door opening out- 
wards into street — injury to passerby. 
One who maintains on his premises a 
door opening outward into the street 
cannot on that ground alone be held lia- 
ble for injuries to a passerby struck in 
the face by a sudden opening of the 
a Evans v. Edinburgh [1916] 2 A. 

. 45. 


Life insurance — benefit certificate 
— change of beneficiary by will — 
effect of law of domicil. That where 
by the law of the place where a benefit 
certificate was issued, the beneficiary 
may be changed by will, a duly executed 
will is effectual to change the beneficiary, 
notwithstanding that by the law of the 
place where the will was made and 
where the testator was domiciled at the 
time of his death, the beneficiary can- 
not be changed by will,—is held in Re 
Baeder, 36 Ont. L. R. 30, 28 D. L. R. 
424, the court declining to entertain the 
view that a change of beneficiary is in the 
nature of an assignment of a chose in 
action, and as such governed by the law 
of the state in which the transfer is 
made and in which the parties to it are 
domiciled. 





The happy combination of fortuitous circumstances.—Scott. 


Romantic Law Cases. As a rule, law 
proceedings are dry affairs, but there 
have been some wherein the facts rivaled 
the most romantic fiction, and the un- 
suspected climax burst upon the court 
and auditors with all the force of a de- 
nouement worked up by a skilful writer. 

About the middle of the eighteenth 
century a vessel arrived one day at an 
English port, from India. The captain 
reported that, while sailing through the 
Indian Ocean, one of his passengers, a 
man of wealth and rank, had been mur- 
dered, and then, for the first time, the 
master accused one of his passengers, a 
young brother of the murdered man, of 
the crime. 

Though protesting his innocence, the 
accused was thrown into prison, and his 
trial was not long deferred. When put 
upon the stand the captain swore that 
about midnight on the evening of the 
murder, which was Christmas Eve, he 
had seen the accused leave his own 
cabin, creep stealthily along the deck to 
the cabin of his brother, and there enter. 
Shortly after, the captain testified, he 
heard the sounds of a struggle, and, after 
a slight lapse of time, saw the accused 
emerge and return to his cabin. On go- 
ing to the cabin of the elder brother, he 
found him dead from strangulation. 
Under cross-examination the captain 
said that he, himself, was concealed from 
the view of the accused man by the deep 
shadow cast by the sail in the light of a 
full moon, while the accused had been 
compelled to creep in the light for quite 
a distance, which rendered him perfect- 
ly recognizable. The second mate, who 


testified that he was with the captain, 
swore to identically the same facts. 

There was no other evidence except 
the denial of the accused, who, it was 
shown, would profit largely by his 
brother’s death. Just as the case was 
about to be given to the jury, with the 
certainty of conviction, a stranger who 
had dropped casually into the courtroom 
during the proceedings asked permission 
to put a single question to the captain. 

“Now,” said the stranger, when the 
captain had returned to the stand, “if 
you recognized the prisoner in the light 
of a full moon on last Christmas Eve, 
how do you, who know something of 
astronomy, account for the fact that, on 
last Christmas Eve, there occurred a 
total eclipse of the sun!” 

Trapped thus in his own circumstantial 
lies, the captain broke down and con- 
fessed that he and the mate had been 
hired, to commit the murder, by a third 
relative, who, upon the death of the 
younger brother, would have fallen heir 
to both their estates, free from all sus- 
picion. 

In a celebrated court-martial case, 
which came up for trial in 1871, a young 
lieutenant was accused of having forged 
another man’s name to a promissory 
note, and obtained money on it. The ac- 
cusing witness produced the note in ques- 
tion which was written upon a sheet of 
blue-ruled “foolscap” paper, and bore a 
date of the year 1867. 

As in the case already mentioned, 
everything had gone against the defend- 
ant, and the case was about to go to the 
jury, when the sweetheart of the lieu- 
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tenant, who had clung staunchly to him, 
and was sitting beside him at the trial, 
happened to pick up the note and hold 
it in such a way that a strong light from 
the window shone through the paper. 
There to her joy, she read the water- 
mark, “Swampscott Mills, 1869.” In 
other words, the note purported to have 
been written on the paper two years 
before the paper had been manufactured. 
To add to this romance, the accuser, 
when himself tried for his fraud, ad- 
mitted that he was trying to ruin the 
lieutenant on account of his own love 
for the young woman. 

The year 1869 figures in another 
strange lawsuit. In the year 1880 cer- 
tain persons in New Mexico claimed a 
huge tract of hundreds of thousands of 
acres as the heirs of one Bartolomo 
Baca, to whom, they alleged, the Spanish 
government had, in 1817, made a grant. 
They exhibited the deed of grant, and 
instituted proceedings to obtain posses- 
sion. On the trial the deed of grant 
stood every test of genuiness, and a de- 
cree was entered awarding the immense 
property to the claimants. The defense 
had not been able to shake the claimants’ 
evidence, and to everyone it loooked as 
if the matter was at an end. 

To everyone except John Waldron, 
the attorney for the Santa Fe Railroad 
Company, who had been the principal 
losers. Although he had no evidence of 
the fact, he was convinced that the pre- 
tended deed of grant from the Spanish 
crown was a forgery. For months he 
brooded over the matter, seeking some 
clue, but in vain. 

He had almost determined to give no 
further thought to the case, when, in 
idly drowsing over his paper one even- 
ing, his eye wandered over this para- 
graph: “Aniline ink was invented in 
1869 in Germany.” He read it once, 
with no serious thought. Then, as he 
read it again, the paragraph became 
luminous with possibilities. “What kind 
of ink was the Baca land grant written 
in?” was his thought. By permission of 
the court he had a chemist make a quiet 
test of the ink of the grant, and when 
he read the chemist’s report, he cabled 
to a certain German chemist in Europe. 
Six months after, when the case was, by 
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permission of the court, reopened on ac- 
count of newly discovered evidence, a 
white-bearded stranger took the stand, 
and in ten minutes sent the case of the 
Baca heirs out of court and the heirs 
themselves into the penitentiary, by 
swearing that he was the inventor of ani- 
line ink, that the invention was made in 
1869, and that the ink in which the 
Bartolomo Baca grant, dated 1817, was 
written, was aniline. 


Ready to Serve. Senator Walter C. 
Goodson, of Macon, was on one side of 
a case that was tried at Oskaloosa, Iowa. 
The judge asked the members of the 
jury panel if there were any who had 
such important business on hand that he 
could not serve. One man said, accord- 
ing to Senator Goodson, that he had just 
purchased a farm and was anxious to get 
the deed signed. Another declared that 
he was a salesman, and said his house 
would fire him if he didn’t keep on send- 
ing in orders. 


More than half of the men summoned 
gave the court such weighty reasons that 
it seemed almost cruelty to make them 
serve. Finally the judge inquired, with 
some sarcasm, of a little fellow who 
stood over at the tail end of the line: 

“I suppose it is absolutely necessary 
for you to go home to look after your 
stock, Mr. Jones?” 

“No, sir.” 

“Maybe you got a sick mother-in- 
law?” 

“No, she’s dead.” 

“What about your corn crop?” 

“Ain’t raising any corn this year.” 

“Isn’t your fence down in some 
places ?” 

“Ain’t got any fence.” 

“You are quite sure that you can spare 
the time to serve two weeks on this 
jury ,” 

“Sure.” 

The judge considered the problem for 
a while, and then his curiosity got the 
better of him. 

“Tt seems, Mr. Jones, that you are 
about the only man who can find time to 
serve on the jury. Would you please 
tell me why?” 

“Sure,” returned the patriot. “I be- 
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lieve it is every man’s duty to serve when 
called.” 
“That’s right,” approved the judge. 
“And then I heard,” the patriot went 
on, “that you was going to try Jake Bill- 
ings this term. He shot a dog o’ mine 
onct.” 


Gee-Haw. Jimps Powell, a negro of 
the Southern type, was suing one of the 
big coal companies of Bevier, Missouri, 
for personal injuries and an insult to his 
feelings by a mule bumping against him 
in a gloomy corridor of mine 25. Jimps 
testified that the only signals the mule 
knew were “Gee” and “Haw.” 

“Isn’t this the way you got hurt, 
Jimps?” asked Senator W. C. Goodson 
on cross-examination: “You were in 
the back end of the front car, and were 
not watching or paying any attention to 
what you were doing?” 

“Oh, Lawd!” cried the negro; “fer- 
give dat man fer the way he talks.” 

“Answer my question, sir!” 

“No, sah!” No, sah! No, sah! Hit 
wasn’t nuthin’ lak you say hit was. 
Lawd! Lawd! Lawd! How cum you 
to think dat?” 

“Didn’t you holler ‘Gee’ to that mule?” 

“Dat’s all de words he knows,—Gee 
and Haw. Yis, sah. His eddicashun 
stops right dar.” 

“Didn’t you yell ‘Gee!’ and cause that 
mule to turn?” 

“Lookee heah, Mister,” said Jimps in 
a conciliatory tone, “I didn’t come heah 
to git into no argymint wid you. I 
knows dat mule from childhood,—de 
mule’s childhood,—and when you tells it 
‘Gee’ it does dataway, and when you 
says ‘Haw’ it goes some oder way, lak 
dat.” 

“Aren’t you going to answer my ques- 
tion?” severely. 

“Yis, sah! Yis, sah! 
no fuss.” 

“What was my question?” 

“You wanted to know which way de 
mule went when you says ‘Gee-Haw.’”’ 


“What way does it go when you say 
‘Gee-Haw?’” 

“Bof ways.” 

“Up and down, or east and west?” 
satirically observed the examiner. 


“Yis, sah; when you says ‘Gee’ hit 
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goes over to dat side, and when you says 
‘Haw’ hit goes to t’other side. Dat’s all 
hit knows. You converse wid a mule in 
the pit same as you does outside plowin’ 
corn.” 

“How long you known that mule, 
Jimps ?” 

“Ever since hit was a baby.” 

“What’s its name?” 

““*Mouse’.” 

“How'd you happen to call it that?” 

“Cause hit ain’t big enough to call hit 
‘Rat’.” 

“All right, Jimps,” said Senator Good- 
son, “you can ‘Gee-Haw!” 

“Thank you, sah,” said the negro, 
leaving the stand; “If you wants any 
more hallucination on pints about minin’ 
I'll come back.” 


Capitulated. “I was once called over 
to a neighboring county to act as special 
judge in a divorce case,” said Judge Sam 
Davis, of Marshall, Missouri. “The 
wife was plaintiff, and the court had 
entered up an order decreeing her an 
allowance of $250 for the expenses of 
prosecuting her suit. For some reason 
or other the court had failed to enforce 
its order. The wife became convinced 
it was the judge’s fault that she did not 
get the money, and I was called in by 
her to see if I would have any better 
luck. 

“In the court room was a table for the 
judge. Hanging by a heavy chain at 
one side of the table was a copy of the 
statutes, and on the other side another 
book of similar weight also suspended 
by a chain. It seems to have been the 
practice over there for lawyers to bor- 
row books and forget to return them. 

“The husband was sworn and interro- 
gated by the wife’s lawyer: 

“Mr. Blank, the court made an order 
for you to pay your wife $250 pending 
this trial, didn’t he?’ 

“ *Ves, sir.’ 

“Have you done it? 

“ “No, sir.’ 

“Why not?’ 

“ ‘Because I don’t want to.’ 

“Then I took a hand: 

“‘Have you got the money, 
Blank ?’ 

“*Ves, sir, I got $400.’ 
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“ “Where is it?’ 

“Right here in my pocket,’ he smiled, 
as he patted his breast to show where 
it was. 

“T reached down for the statutes, and 
the big chain rattled like a brace of hand- 
cuffs. 

““Hold on, Judge!’ cried the defend- 
ant in alarm. ‘What you going to do?’ 

““T’m trying to find a way to make 
you pay that money,’ I said, as I dived 
down and pulled on the chain. 

“*Hold on! Don’t shoot, Judge!’ 
yelled the defendant ; ‘I’ll come across!’ ” 


The Trouble with the Witness. 
There was a-red-hot railroad case on 
trial at La Plata. Gardiner Lathrop, 
now of Chicago, was there as general 
attorney for the Santa Fe Railroad. Dur- 
ing the squabble over the evidence of 
a witness for the plaintiff, the plaintiff’s 
attorney stated to the court that the wit- 
ness was a man of absolute integrity, 
though somewhat “retishunt.” 

“T object, your Honor!” cried Mr. 
Lathrop, jumping to his feet. 

“What’s the matter?” inquired the 
court. 

“Because attorney for the complainant 
is using a word that is not in my dic- 
tionary.” 

“What was the word,” inquired the 
court. 

“Tell him,” said Mr. Lathrop to plain- 
tiff’s counsel. 

“You know what I mean,” retorted the 
plaintiff’s lawyer. “I intended to say 
that my witness is a little backward about 
stating the facts.” 

“With that explanation,” smiled Mr. 
Lathrop, as he resumed his seat, “the de- 
fendant withdraws its objection. I im- 
agined that was the trouble with your 
witness.” 

As the Years Go By. The letter- 
head of a certain lawyer bears a legend 
that savors of sound philosophy. It 
ruris: “I am anxious for business; but 
have passed the experimental age, and 
am now demanding cash for my serv- 
ices.” 

A Soldier's Will. The will was 
proved recently of Second Lieutenant 
Norman McGregor Lowe, D. M. C., of 
the London Scottish, who was killed in 


France on January 10. The will, dated 
September 21 last, made on a half sheet 
of notepaper, reads: 

“In the event of my death, which I 
hope will be an honorable one on the 
field of battle, I appoint my brother 
Charles Edward Berkeley Lowe to be 
executor. ; 

Bury me by the bracken bush 

Beneath the blooming briar, 

And let never living mortal ken 

That a kindly Scot lies there. 
(Signed) Norman McGregor Lowe, 

Second Lieutenant London Scottish. 

Long live the King. 

One on the Doc. A Chicago spe- 
cialist got, on a certain morning, the card 
of one of the richest of our western 
millionaires. He went down instantly 
and found a well-dressed man, who said: 

“T am here, sir, on a delicate and pain- 
ful matter. My wife is a victim of 
kleptomania, and, knowing your skill in 
mental diseases, I have brought her on 
for treatment under you.” 

“Bring the lady to see me to-morrow 
morning,” said the physician. 

“It will be best not to bring her to 
your office,” faltered the millionaire. 
“The sight of other patients might ex- 
cite her. I suggest rs 

“T’ll receive her in my drawing-room, 
will that be better?” asked the physi- 
cian. 

“Oh, much better,” said the other, in 
a relieved tone. 

And the next day the western million- 
aire led into the physician’s drawing- 
room a young woman of singular beauty. 
She was magnificently dressed, but her 
eyes were furtive and restless, and when 
she thought no one was looking at her 
she secreted under her coat three or four 
valuable ornaments. The physician and 
westerner smiled slightly at one another. 

The physician, after his examination 
of the patient, told the husband to re- 
turn next day alone. 

“And when I come,” the husband an- 
swered, “I'll bring back these things that 
she has taken.” 

“Do,” said the physician. 

“T will,” said the westerner. 

But he didn’t and he won't. 

—NMinneapolis Journal. 
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A Record of Bench and Bar 


Abram I. Elkus 


Our New Ambassador to Turkey 


M R. ELKUS was born on August 6, 
1867, in New York city. He at- 
tended the public schools of New York, 


and subsequently the College of the City 
of New York and Columbia University. 
He was admitted to the bar in 1888, and 
in 1896 became a member of the firm 
of James, Schell, & Elkus, of which, 
on the death of Colonel James and Mr. 


Schell, he became senior member. He 
is now the head of that firm’s successors, 
Elkus, Gleason, & Proskauer. 

Mr. Elkus has long been one of the 
commanding figures of the New York 
bar. While he has been one of the most 
successful legal practitioners in New 
York, and has conducted large and im- 
portant litigations, Mr. Elkus has never 
been classed in the category of so-called 
corporation lawyers. His practice has 
been largely in the service of large com- 
mercial and civic organizations, which 
have been active in furthering legislation 
to promote commercial welfare. 

As counsel for the Merchants’ Protec- 
tive Association he waged a long and 
successful campaign to bring order into 
the chaos of bankruptcy laws, and to 
stamp out fraud and perjury in con- 
nection with bankruptcy proceedings. 


As counsel for the Merchants’ Associa- 
tion he has been active in promoting leg- 
islation for uniformity of laws relating 
to the sales and warehousing of mer- 
chandise, etc. Mr. Elkus’s activities in 
connection with fraudulent bankruptcies 
resulted in great reductions in the num- 
bers of these cases in New York city. 
The government recognized his services 
in his appointment, under a Republican 
administration, as a special United 
States attorney to prosecute frauds in 
bankruptcy cases. 

Mr. Elkus is the author of a practical 
treatise on “Secret Liens and Reputed 
Ownership.” He is a member of the 
American, State, and City Bar Associa- 
tions, was formerly a director of the 
New York County Lawyers’ Association, 
and is now chairman of the committees 
on legislation and calendar practice of 
that association. He was appointed by 
the circuit court of appeals as a member 
of a committee which prepared the pro- 
posed revision of the Federal Equity 
Rules. He acted as chairman of the 
New York City Court-House Condem- 
nation Commission, and was a member 
of the Heights of Buildings Commission, 


appointed by Borough President McAn- 
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eny. He is a 
member. of the 
Manhattan, Demo- 
cratic, City, Lotos, 
Harmonie, Bank- 
ers, and Lawyers 
Clubs, and of the 
American Acad - 
emy of Political 
Science, and nu- 
merous other edu- 
cational and civic 
organizations. 

Probably the 

Rost important 
public service ren- 
dered by Mr. Elkus 
has been his recent 
work as_ counsel 
for the New York 
State Factory In- 
vestigating Com- 
mission, to which 
he devoted himself 
for four years 
without compensa- 
tion. The brunt of 
the work of that 
Commission fell 
upon him, and he 
carried it on so 
ably and in such a 
broad, statesman- 
like manner as to 
win praise and 
commenda- 
tion from all. 

He outlined and 
supervised the ex- 
tensive acts of the 
Factory Commis- 
sion, examined the 
witnesses at public 
hearings, and 
drafted its proposals for remedial leg- 
islation. 

Mr. Elkus drafted some thirty bills 
for passage, all of which were enacted 
into law, mitigating the evils of child 
labor, particularly in the canneries and 
tenement house manufacture, 2nd undue 
work for women, prohibiting night work 
of women in factories, abolishing un- 
sanitary conditions in industry, making 
adequate provision for workers in case 
of fire, providing for a complete reor- 
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ganization of the 


CE State Labor De- 


partment, and, in 
short, by sound, 
conservative pro- 
visions seeking a 
complete _rehabili- 
tation of industrial 
conditions. 

The appearance 
of these measures 
before the legisla- 
ture was the occa- 
sion of a spontane- 
ous demonstration 
of support in 
which leading men 
and newspapers of 
all parties joined. 
When the question 
was litigated, Mr. 
Elkus appeared in 
court in support of 
the constitutional- 
ity of several of 
these laws, notably 
the law _prohibit- 
ing night work of 
women in fac- 
tories. Although 
the court of ap- 
peals in 1907 had 
unanimously decid- 
ed that such a law 
was unconstitu- 
tional, the same 
court in 1914 un- 
animously held a 
similar law, draft- 
ed by Mr. Elkus as 
counsel to the Fac- 
tory Commission, 


tional exercise of 
the police power, and expressly stated 
in its opinion that the report of 
the Commission and the hearings con- 
ducted by it led to this change of view. 

In the midst of his varied activities, 
Mr. Elkus has found much time to de- 
vote to educational work. In Febru- 
ary, 1911, Mr. Elkus was elected by the 
legislature of New York, on the nomi- 
nation of Senator Franklin D. Roosevelt, 
a Regent of the University of the State 
of New York. In addition to his duties 

















in this connection, Mr. Elkus has been 
prominent in many educational organ- 
izations. of a philanthropic nature. 

In recognition of his public services 
Mr. Elkus received the honorary degree 
of Doctor of Civil Law from St. Law- 
rence University in 1912, 

Mr. Elkus is a progressive Democrat, 
with strong independent leanings. 

In 1896 Mr. Elkus was married to 
Gertrude R. Hess, of New York. They 
have two daughters, Ethel J. and Kath- 
arine, and one son, James Hess Elkus. 
The nomination of “Mr. Elkus as 
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Ambassador to Turkey has met with 
warm approval. He possesses the essen- 
tial qualifications of strength of char- 
acter and great capacity for work, while 
his training and long experience at the 
bar constitute a valuable element of fit- 
ness for diplomatic service. Like his 
predecessor in office, Mr. Elkus will ably 
care not only for American interests in 
Turkey, but also for the legitimate in- 
terests of several belligerent powers, 
which -have been intrusted to our Am- 
bassador. 


By Frederick C. Hicks 


] N recognition of the services of Pro- 

fessor Francis M. Burdick to the le- 
gal profession and to legal education, the 
class of 1916 of Columbia University 
Law School, at the Commencement in 
June, 1916, presented to the University 
the oil portrait of which a photograph is 
herewith reproduced, the original of 
which, by Edwin B. Child, now hangs 
in the Columbia Law Library. It takes 
its place in the line of portraits with 
Kent, Dwight, and Robert E. Livingston. 
The occasion of the presentation was 
the retirement of Professor Burdick 
from active teaching after twenty-five 
years of service to the University. Hap- 
pily this does not mean a discontinuance 
of service to the profession, for in the 
fullness of mental vigor, with physical 
powers unimpaired, and with freedom 
from the routine of teaching, we may ex- 
pect no break in the remarkable series 
of books and articles which have come 
from Professor Burdick’s mind and in- 
dustrious pen. 

Born in De Ruyter, New York, where, 
after the lapse of seventy-one years, he 
still makes his summer home, Professor 
Burdick received the degree of A.B. 
from Hamilton College in 1869, of LL.B. 
in 1872, and the honorary degree of 
LL.D. in 1895. He is a member of the 
Delta Upsilon Fraternity and the Phi 
Beta Kappa Society. While he is known 


to the world chiefly as a teacher and 
author, it is noteworthy that he brought 
to this profession a ripe experience 
gained in other walks of life and from 
performance of the duties of citizenship. 
As editor of the Utica Herald 1870- 
1871, as a practising lawyer in Utica 
from 1872 to 1883, and as mayor of 
Utica 1882-1883, he acquired a habit of 
public service, which he _ retained 
throughout his academic career, and 
which contributed to his power as a 
teacher and author. In 1889 he was a 
member of the United States Assay 
Commission, and for seven years, begin- 
ning with 1900, he was president of the 
Riverside and Morningside Heights As- 
sociation of New York City. Since 1907 
he has been New York Commissioner on 
Uniform State Laws. As a matter of 
course, he is a member of the American 
Bar Association, the New York State 
Bar Association, and the Association of 
the Bar of the City of New York; while 
other interests call him to membership 
in the Barnard, Century, Columbia Uni- 
versity, and Tilden Clubs, and the 
Authors’ League of America. For forty 
years he has been an active member of 
the Presbyterian Church. His career as 
a teacher began in 1882, when at his 
Alma Mater he became professor of law 
and history. In 1887 he was called to 
Cornell University as professor of law, 
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PORTRAIT OF PROF. F. M. BURDICK 


Painted by Edwin B. Child. Presented by the Senior Class, Columbia University School 
of Law, to be placed in the library of that institution. 











and in 1891 to Columbia University to 
become Dwight professor of law. He 
has thus rounded out thirty-four years 
as a teacher, twenty-five of which have 
been at Columbia. During all of this 
period he has borne his part in academic 
administration as a member of the Uni- 
versity Council. Of the affectionate 
esteem in which he is held by his stu- 
dents under the influence of his brilliant 
intellect, his solid scholarship, and his 
kindly, sympathetic personality, the por- 
trait presented by the class of 1916 is 
evidence. He is already a tradition in 
the school, and his counterpart repre- 
sentation will radiate inspiration to each 
succeeding class of law students. 
Bearing in mind the trying and ex- 
acting duties of teaching, with all its de- 
mands upon mental and physical energy, 
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upon time and upon human sympathy, 
the record of his career as an author 
presents a picture of industry and power 
of accomplishment which is impressive. 
His writings, moreover, are the products 
of research, replete with profound schol- 
arship, coupled with practicality of appli- 
cation to current legal problems. “Bur- 
dick on Torts,” “on Sales,” and “on 
Partnership,” are settled combinations 
of words having definite connotations to 
the legal mind, and suggesting authority 
so far as that attribute is given to any 
writer in his lifetime. To close this 
inadequate sketch we can do no better 
than to record the titles of the chief con- 
tributions which bear his name; a record 
which will need revision for years to 
come as new editions and original com- 
positions come from his pen. 


List of Writings of Francis Marion 
Burdick. 


Books. 


The Law of Partnership, including limited 
ne Boston, Little, Brown & Co., 
1 


—2d ed. 1906. 

Selected Cases on the Law of Partnership, 
including limited partnerships. Boston, Little, 
Brown & Co., 1808. 

The Laws of Sales of- Personal Property. 
Boston, Little, Brown & Co., 1897. 

—2d ed. 1901. 

—3d ed. 1913. 

Selected Cases on the Law of Sales of Per- 
sonal Property. Arranged to accompany Bur- 
dick’s Law of Sales. Boston, Little, Brown & 
Co., 1897. 

—2d ed. 1901. 

The Law of Torts; a concise treatise on the 
civil liability at common law and under mod- 
ern statutes for actionable wrongs to person 
= property. Albany, Banks & Company, 


—2d ed. 1908. 

—3d ed. 1913. 

Cases on Torts, selected and arranged for 
the use of law students in connection with Pol- 
oe on Torts. New York, Banks & Bros., 

—2d ed. 1895. 

—3d ed. for use in connection with Bur- 
dick’s Law of Torts, 1905. 

The Essentials of Business Law. New 
York, D. Appleton & Co., 1902. 

—2d ed. 1908. 

The Uniform Sales Act of 1908, with anno- 
tations by Francis M. Burdick. Boston, Lit- 
tle, Brown & Company, 1908. 


Articles in Periodicals, etc. 


1873—The record of the Class of 1869, 
Hamilton College. Published by the class. 

1882—Can a statute be well written in Eng- 
lish? N. Y. State Bar Association Reports, 
6 :130-134. 

1887.—The Study of Law as a Part of a 
General Education. University of the State 
of New York. Twenty-fifth Convocation. 

. 1889.—Direct taxes. Columbia Law Times, 
2:255-265, April. 

Is local history worth studying? Oneida 
oe Society Transactions, 1887-89, 4:89- 
101. 

1890.—Insurance by life tenants. 
Law Journal, 42:174-175, August 30. 

1898.—The want of consideration as a de- 
fense to negotiable paper. American Law 
Register, 37 :337-341, June. 

1900.—Editor of the Department of Juris- 
prudence. Johnson’s Universal Cyclopedia. 

1901.—Conditions and warranties in the sale 
of goods. Columbia Law Review, 1:71-93, 
Feb. 

1902.—What is the law merchant? 
bia Law Review, 2:470-480, Nov. 

1902-04.—Many articles on law. New In- 
ternational Encyclopedia. 

1903—Paul and the Roman Law. Homi- 
letic Review, 46:133-136, 160. 

1904.—Codification of the doctrine of rescis- 
sion. Columbia Law Review, 4:264-78, April. 

The Lawyer: A Pest or a Panacea? Green 
Bag, 16:226-235, April. 

Same. New Hampshire Bar Association 
Proceedings. New Series, v. 2, No. 1:25-44. 

Rescission for breach of warranty. Colum- 
bia Law Review, 4:1-11, Jam. 


Albany 


Colum- 









348 


The School of Law. 
(In History of Columbia University. New 
yan Columbia University Press, 1904, p. 335- 


1905.—Tort liability for mental disturbance 
and nervous shock. Columbia Law Review, 
5 :179-192, March. 

1907.—Are defectively incorporated associa- 
tions partnerships? Columbia Law Review, 
6:1-14, Jan. 

Conspiracy as a crime and as a tort. Co- 
lumbia Law Review, 7: 247, April. 

Larceny and the Perkins Case. Columbia 
Luw Review, 7 :387-94, June. 

1908.—Injunctions in labor disputes. North 
American Review, 188:273-84, Aug. 

Limited partnership in America and Eng- 
land. Michigan Law Review, 6:525-532, ia. 

Swiftness and certainty of justice in Eng- 
land and the United States. North American 
Review, 188 :26-37, July. 

The tort of conspiracy. Columbia Law Re- 
view, 8:117-20, Feb. 

1909.—Partnership realty. Columbia Law 
Review, 9:197-216, March. 

Some Judicial Myths. Harvard Law Re- 
view, 22:393-402, April. 


Officers of Florida State Bar Associa- 
tion. 

At the annual meeting of the Florida 
State Bar Association held at Atlantic 
Beach, Florida, the following officers 
were chosen for the ensuing year: Presi- 
dent, Hon. Nathan P. Bryan, of Jack- 
sonville, Fla.; Treasurer, C. E. Pelot, of 
Jacksonville, Fla.; Secretary, H. P. Os- 
borne, of Jacksonville, Fla. 


New Dean of Law School of Univer- 
sity of Illinois. 

It is announced that Professor Henry 
W. Ballantine of the Law School of 
the University of Wisconsin has been 
appointed Dean of the Law School of 
the University of Illinois. He will en- 
ter upon his new duties September 1, 
1916, succeeding Judge O. A. Harker. 
We extend our best wishes to Dean 
Ballantine. 

The State Law School now has a spe- 
cial collection in its library numbering 
more than 20,000 carefully selected vol- 
umes, consisting of full sets of the Eng- 
lish, Canadian and Irish reports, and 
approved textbooks in all the different 
departments of law. Combined with the 
facilities of the general university 
library, now numbering more than 350,- 


Case and Comment 


The Twentieth Century Judge. An address 
before the Board of Madison County, New 
York. The Utica Observer, May 18, 1909. 

1910.—Law and Jurisprudence. American 
Year Book, 1910, 1911, 1913, 1914, 1915. 

Revival of codification. Columbia Law Re- 
view, 10:118-130, Feb. 

1911.—Joint and several liability of partners. 
Columbia Law Review, 11:111-119, Feb. 

‘ion Law Students Helper, 19:248-252, 

u 

1912.—International bills of 
Illinois Law Review, 6 :421-431, Feb. 

Is law the expression of class selfishness? 
Harvard Law Review, 25 :349-371, Feb. 

Report on the Torrens System and registra- 
tion of land titles. American Bar Associa- 
tion Reports, 1912, p. 1147-1153. 


St. Luke as a Law Reporter. 
Review, 63 :302-306, April. 
1913.—Sales of goods statutes in New York. 
Columbia Law Review, 13: , May. 
1914.—International bills and checks. 
lumbia Law Review, 14 :482-490, June. 
1916—A Statute for Promoting Fraud. 
Columbia Law Review, 16:273-280, April. 


exchange. 


Homiletic 


Co- 


000 volumes, the library at the State 
Law School is very complete. 


Colonel Walters Dead. 


Colonel Louis H. Walters, lawyer and 
civil war veteran, died at his home in 
Kansas City on July 27. He was widely 
known throughout Missouri, where he 
had practiced since 1867, having come to 
Carrollton, Mo., from Macomb, IIl., in 
that year. He was 87 years old, and had 
retired less than two years ago, after 
having been an attorney since 1848. He 
was known in Kansas City as “the dean 
of Missouri lawyers.” 

Colonel Walters organized the 84th 
Illinois volunteer infantry regiment dur- 
ing the civil war and, as its commander, 
served with the army of the Cumber- 
land through most of its campai He 
was commissioned brevet brigadier gen- 
eral of volunteers near the close of the 
war for an act of bravery in saving the 
on§ of a wounded color sergeant under 

re 

He was prominent in Missouri poli- 
tics. In Illinois, he “rode the circuit” 
in company with Lincoln, and in 1854 
was a whig member of the state legis- 
lature. 





Sing away sorrow, cast away care.—Cervantes 


Not Qualified. “I’ve been reading 
an article on electricity, John,” said the 
wife, as she laid down a copy of a techni- 
cal magazine which she had been pe- 
rusing, “and it appears before long we'll 
be able to get pretty nearly everything 
we want by just touching a button.” 

“It will never pay here,” growled the 
husband. “You would never be able to 
get anything in that way.” 

“Why not, John?” 

“Because nothing on earth would ever 
make you touch a button. Look at my 
shirt !’—Philadelphia Ledger. 


Tommy's Reason. The _ minister 
was making his first call on the family. 
The small boy shook hands very polite- 
ly. 

The minister said: “And now, my 
little man, what are you going to be 
when you grow up?” 

To the surprise of the assembled fam- 
ily the child said: “I’m going to be a 
pweacher.” 

“That’s fine! I am glad to hear you 
say that,” said the minister, taking the 
boy on his knee. 

Encouraged by this friendliness, the 
boy continued: “Yeth, thir, I’m going to 
be a pweacher. I would rather be a 
lawyer, but I haven’t got sense enough, 
and I’ll have to be a pweacher.”— 
Youth’s Companion. 


The Struggle for Verity. An old col- 
ored man who was before Judge San- 
ford for drunkenness and had his sen- 
tence suspended, largely on account of 
his age, which must be nearly eighty 
years, in an effort to brace up his 
reputation for truth and veracity re- 
marked to one of the court officers: “TI 


always means and intends to tell de 
troof, I does, even if I has to lie a little 
to do it.”—Berkshire Courier. 


Nifty Work. An attorney, angered 
because of an adverse ruling by the 
judge, left the court-room, remarking to 
another lawyer that “the judge was an 
ass and shouldn’t be on the bench.” 

Before the case ended the judge heard 
of the remark and called the attorney be- 
fore him. 

“T hear,” he said, “that you called 
me an ass and said I ought not to be 
on the bench.” 

“Sure,” replied the quick-witted at- 
torney. “Anybody with your profound 
knowledge of law is an ass to be on the 
bench. You ought to be practising be- 
fore the bar, where your talents could 
be cashed into big money.”—Puck, 


Asked the Right Man. A Louisville 
attorney and a railroad man who has his 
“stopover” here went to a theater the 
other night. The railroad man saw a 
flashily dressed, redfaced, sporty-looking 
individual sitting in one of the boxes. 

“Who is that tough person sitting in 
the box?” the railroad man asked pleas- 
antly. “He looks like a drunken bur- 
glar.” 

“That,” said the attorney, “is my cous- 
in ” 


The railroad man gasped a couple of 
times before he could get a grip on him- 
self. Then a smile spread over his face 
as he remarked: 

“Well, I went straight to headquarters 
for information, didn’t I?”—Louisville 
Times. 


Same Family Name. An Irishman 
was seated in a railway carriage next to 
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a very pompous-looking man, with 
whom he commenced a conversation in 
a rather free and easy manner. At 
length the pompous one said, “My good 
man, reserve your conversation for one 
of your own equals. I would have you 
know that I am a “K.C.” The Irishman 
jumped up and held out his hand. “Be- 
gorry, shake!” he exclaimed. “Oi’m a 
Casey meself.”—Boston Transcript. 


“Enuff.” He was a Scottish advo- 
cate, and in his pleading he had several 
times pronounced the word “enow” for 
“enough.” 

“Mr. ,’ the judge remarked at 
length, “in England we sound the ough 
as ‘uff’—enough, not ‘enow.’” 

“Verra well, ma lord,” continued the 
self-possessed pleader, “of this we have 
said enuff, and I come, ma lord, to the 
subdivision of the land in dispute. It 
was apportioned, ma lord, into what in 
England would be called pluffland; a 
pluffland being as much land as a pluff- 
man can pluff in one day, and pluff- 
men—” 

But his lordship could not withstand 
the ready repartee, and burst into a 
laugh, saying: 

“Pray proceed, Mr. : we know 
‘enow’ of the Scottish language to un- 
derstand your argument.”—London Tit- 
Bits. 

Comfort not Considered. There is a 
deputy marshal in Mississippi who does 
not permit any such trifles as extradition 
laws to stop him in the performance of 
his duties. 

When a certain term of the court was 
about to begin a man who was out on 
bail was reported to be enjoying him- 
self over in Georgia. The deputy mar- 
shal went after him. The next day he 
telegraphed the judge: 

“T have persuaded him to come.” 

A few days later he rode into town 
on a mule, leading his prisoner tied up 
snugly with a clothes line. The prisoner 
looked as if he had seen hard service. 

“Why, Jim,” said the judge, “you 
didn’t make him walk all the way from 
Georgia ?” 

“No, sir. Part of the way I drug him, 
and when we come to the Tallapoosa 
river, he swum.”—Harper’s. 


Case and Comment 


Pretty Good Evidence. 
sir,” replied the prisoner. 

“Where did you find the prisoner, con- 
stable?” asked the magistrate. 

“In Trafalgar Square, sir,” was the 
reply. 

“And what made you think he was in- 
toxicated ?” 

“Well, sir, he was throwing his walk- 
ing stick into the basin of one of the 
fountains, and trying to entice one of 
the stone lions to go and fetch it out 
again.’—Minn. Journal. 


“Not guilty, 


Additional Parties. The Lawyer— 
“The precedents are against you, mad- 
am.” The Lady—‘Well, sue them, too, 
then.”—Boston “Transcript.” 


Poor Memory. A __ stout, elderly 
farmer called on a solicitor, and ex- 
plained that he wished to make a will. 


“T'll leave my brass to the wife,” he 
said; “we’ve been married thirty years.” 

The solicitor prepared to receive par- 
ticulars. 

“What’s your wife’s Christian name ?” 
he asked. 

The farmer scratched his head, 
thought, scratched his head again, and 
said he couldn’t remember. 

The solicitor thought of a ruse. 

“Walk to that door,” he suggested, 
“and call upstairs as if you were calling 
her.” 

The farmer did so, and called out, 
“Missus !”—Rochester Times. 


Plenty of Time for Action. The po- 
lice magistrates so often admonish 
women complainants to come back and 
report any further wrongdoing on the 
part of husbands who have been released 
that these judges fall into the habit of 
repeating the admonition on every occa- 
sion in which a man and wife are con- 
cerned. 

The other day a woman told one of 
the magistrates that her husband had 
threatened to kill her. 

“Very well, madam,” said the magis- 
trate, mechanically, “very well, if he 
does, you come back and tell me, and I 
will punish him.” 








